Cubupcknii opuanyecknii Bectouk 2021. Ne 1
Hpyocunun I'ne6 Bukmoposuu
Oco0eHHOCTH KOPIIOPATUBHO-HOPMATUBHOM CHCTEMbI B POMAHO-TEPMAHCKOMN U

AHIJIOCAKCOHCKOM NPAaBOBLIX CEMbAX
AHHOTaUuA
ViccnepgoBaH BONpocC, NOCBSILLEHHbI 0COBEHHOCTSIM KOPNopaTUBHO-HOPMATUBHOW CUCTEMbI B POMaHO-
repMaHCKOW M aHrmoCakCOHCKON NpaBoBov ceMbe. OnumcaHa CTpyKTypa CoLMarnbHOro perynmpoBaHus,
KOTOpasi NpeAcTaBreHa TakuMm arieMeHTaMm, Kak KopnopaTyBHO-HOPMaTMBHas, NpaBoBasi, TPaaMLOHHas,
pennrmosHasl, MmoparnbHO-HpaBCTBEeHHas nogcmcteMsl. OTMEYEHO, YTO B OCHOBE KaXX4oW MOACUCTEMBI
UMeeTCs coumanbHasi Hopma, Kotopas SBisieTcs CUCTEMO0bPasyoLLUM 3NIEMEHTOM NOACUCTEMBI.
CdopmynupoBaHo onpeaeneHne KopnopaTuBHO-HOPMAaTUBHOWM CUCTEMbI, COFacHO KOTOPOMY MOA, AaHHbIM
onpefeneHneM NoHNMaeTCs COBOKYMHOCTb BHYTPEHHE COrNacoBaHHbIX M B3aUMOCBS3aHHbIX SBEHUMN,
CYLLIeCTBYIOLLMX B 06LecTBe 1 06nagatoLLmx perynaTMBHO-OpraHu3yoLmnumM n CTabnunmanpyowmm
BO3J€ENCTBMEM Ha KOPNOpaTUBHbIE OBLLECTBEHHbIE OTHOLLEHWS, NOBEAEHME YH4ACTHUKOB KOPNOPaTMUBHbIX
OTHOLLIEHUN, a TaKKe Ha OeATENbHOCTb KOPNopaTUBHbIX OpraHn3aLmi. YkasaHo, YTO BIUsSIH1E NPaBoOBOM
CeMbM Ha KOprnopaTUBHO-HOPMATUBHYK CUCTEMY NPOSBMSETCS, BO-NEPBbIX, B 0COOEHHOCTAX
KOpropaTUBHOIO perynmupoBaHusi, BO-BTOPbIX, B 0COBEHHOCTAX KOPNopaTUBHbLIX OpraHn3auni Ha atanax
yypexaeHus n oyHKLMOHNpoBaHus. [NpoaHanm3npoBaHo NOHSATME NPaBOBOM CEMbU, NOA KOTOPOM
NMOHMMAETCS COBOKYMHOCTb HaLMOHasbHbIX NMPaBOBbIX CUCTEM, 00 beANHEHHBIX OOLLHOCTBIO UCTOPUYECKOTO
dopMMpPOBaHUS, CTPYKTYPbl, UCTOYHWUKOB, BEAYLLMX OTPaCnen 1 NpaBoBbIX MHCTUTYTOB, NPaBOMPUMEHEHUS,
NOHATUIHO-KaTEeropMarnbHOro annapaTa puan4eckon Hayku. YCTaHOBMNEHO, YTO AN CTPaH,
npyHagnexawmnx K poMaHo-repMaHCcKov NpaBoBON CEMbE, B KOPMOPATMBHO-HOPMaTUBHOW NogcucTeme
BMNMsIHME NPaBOBOWN CEMbM Bblpa)XeHO B NpMMaTe NpaBoBOro perynmpoBaHns HaZ KOprnopaTuBHbLIM
perynmpoBaHMeEM, BbICOKOW CTEMEHN BMELLATENbCTBA rOCyaapCTBa BO BHYTPMKOPNOPATMBHbBIE BOMPOCHI
perynmpoBaHus Kak nyTemM 3akpenneHms uMnepaTMBHbIX HOPM, BKITHOUEHME KOTOPbIX B YCTaB KOprnopawun
obs3aTensHO, Tak 1 NPU NMOMOLLIM MOAENbHbIX YCTaBOB. BbIsSIBNEHO, YTO B CTpaHax aHrfoCakCoOHCKOM
npaBoOBOW CeEMbW HabMNAaeTCHa BbiCOKasi CTENEeHb aBTOHOMUM KOPNOPAaTUBHbIX OpraHvu3aLmi, npyu 3Tom
BEAYLLYIO POJSib B KOPMOPATMBHOM PEryNIMPOBaHMN 3aHNUMaKOT JOTOBOPHbIE MEXAHU3MbI, UICTOPUYECKN
Kopropauusa paccMmartpuBanach kak o6beanHeHne KanTarnos.
KnioueBble cnoBa
cucTemMa coumanbHO-HOPMaTUBHOMO PerynnpoBaHuns, KopnopaTyBHO-HOPMaTMBHas cuctema, KoprnopatmeHas
HOpMa, pOMaHO-repMaHcKas NpaBoBasi CEMbS, aHITIOCAaKCOHCKas MpaBoBasi CEMbS, COLManmncTnyeckas
npaBoBas ceMbsl

Eesnoes Unvac Mycaumosuu

IIpaBoBasi npupoaa cy1eO0HOro HOPMOKOHTPOJIS
AHHOTaUuA
WNccnepyeTcsa npaBoBas npvpoaa cynebHoro HOpMOKOHTPOSIS!, €0 COOTHOLLEHME C MOHATUAMU «cyaebHas
BNacCTby», «NPaBOCyane», KHOPMOKOHTPOIbY», «CyAe0bHbIN KOHTPOMbY», «CyA0NpoM3BOACTBOY. B topuanyeckon
nntepaType ero CyLHOCTb OnpeAenseTcs C pa3HblxX No3uLMIA: OH paccMaTpuBaeTCs Kak PyHKUMs, 3agada,
CpencTBoO, AeATENbHOCTb, NPOLLECC. XapaKkTepuaysi NOHATUE «PYHKLUSA» Kak OCHOBHOE HanpaBrneHue
AeATenbHOCTM TOrO UMM MHOMO OpraHa, cyaebHbIi HOPMOKOHTPOSb paccMaTpuBaeTcs B Ka4ecTBe OAHON n3
PYHKLMIA (CYLLHOCTHBIX NposiBNeHuin) cyaebHon BnacTtu. Npegnaraetcsa cuntatb AaHHbIN UHCTUTYT
dyHKUMEN, Yepes KOTOPYHO OCYyLLEeCTBNAeTCHA NpeaHasHayeHne cyaebHon BrnacTu, YTo NO3BOMSET ero
BeAyLlas porib B peanusauny NnpuHumMna pasgeneHus sracten u adekTuBHOro y4actus cyqoB B CUCTEME
CAEepXeK U NPOTMBOBECOB. YTBEPXKAAETCSH, YTO CyAeOHbIi HOPMOKOHTPOMb ABMSETCS YacTblo NpaBoCcyans
Kak OCHOBHOW (DyHKLMN cyaebHON BacTu 1 peanusyeTcsi NOCPeACTBOM KOHCTUTYLIMOHHOIO, rPaXaaHCKoro,
apbuTpaXKHOro, agMMHUCTPaATUBHOMO M YTOMOBHOIO Ccyaonpon3soacTBa. CaenaH BbIBOA O TOM, YTO
CyAOMNpPOU3BOACTBO NpeacTaBnseT cobov hopmy peanusaumm B Y1Cre NpoYero U HOPMOKOHTPOSTbHOW
dyHKLMKN cyaebHoW BNacTu, Npy 3TOM HOPMOKOHTPOSb BbICTYNaeT pa3HOBUOHOCTbI0 HOPMOKOHTPOSS B
LefIoM Kak 4esTenbHOCTU CUCTEMbI YMONTHOMOYEHHbIX FOCY4apPCTBEHHbLIX OPraHoOB MO OLEeHKE HOPMAaTUBHbIX
npaBoBbIX akToB. 10 pe3ynbTataMm aHann3a pasnuyHbIX NO3MLMI NPaBOBEAOB OTHOCUTENBHO MPaBOBOM
npvpoabl 1 cogepxaHus cynebHoro HOpMOKOHTPOMS NpeAnaraeTcsi B CxematudHon popme BuaeHne mecta
3TOro MHCTUTYTa B cucteme OyHKUMI cyaebHom BriacTu, a Takke hopMynmpyroTCs ero OCHOBHbIE
XapaKTepUCTUKN.
KnroueBble cnoBa
CcyaebHbI HOPMOKOHTPOSTb, NPUPoAa CyAebHOro HOPMOKOHTPOISA, CyAebHbIN KOHTPOIb, NpaBocyaAve,
CyOonponsBoacTBo, cyaebHas BnacTb, yHKUMKU cyaebHom BnacTu

Yaeun Mean bopucosuu

CymHOCTHaﬂ XapaKTEepUCTUKA IPABOBOI'0 IKCIIEPUMEHTA
AHHOTaUusA



Wcenenyetca dheHOMEH NpaBoOBOro 9KCNEPUMEHTA U akTyaribHble NPoBreMbl, CBA3aHHbIE C MOHMMAaHEM ero
CyLLHOCTW. Ha 0CHOBE MHCTPYMEHTArbHOTO NoaxoAa K NMOHVMaHUIo Npasa onpeaerieHa coBpeMeHHas
TeHOeHUMA pa3BUTUS NPaBOTBOPYECTBA, 3aKI0YaloLanca B HE06X0AMMOCTMN YCTaHOBIIEHUS BOSMOXKHbIX
BO3J1EMCTBMIA, KOTOPbIE MOTEHLMANbHO MOXeT OKasaTb HOPMAaTUBHbIN NPABOBOI aKT Ha 0BLLECTBEHHbIE
OTHOLLEHUS. YTBEpXOaeTcsl, YTo BCS opUANYecKas npakTuka COCTOMT U3 npoueayp oueHmsaHus. [laHa
cobcTBeHHas AedUHULMS KaTeropumn«npaBoBOe BO3AENCTBIUEY. YCTAHOBIIEHO, YTO OTHOCUTESTLHO
HEKOTOpPbIX HOPM MNMpaBa He Bceraa BO3MOXXHO NMPOnU3BECTU NMPOrH03npoBaHne nx ,D,eﬁCTBVIFl, B CBA3U C YeM
nnuam, HageneHHbIM nNpaBoTBOPYECKUMUN MOJTHOMOYNAMU, NPUXOONTCA UCMNOJIb30BaTh B CBOEM npakTuke
MeXaHW3M MpaBOBOro aKkCnepuMmeHTa. Ob6cTOoATENBHO U3MNOXKEHbI U npoaHarnn3npoBaHbl OTAEeNbHbIE
noaxoAdbl K MOHMMaHUIO NPaBOBOro 3KCNeprMeHTa, CyLecTByoLmne B Teopun rocygapcTea 1 npaesa.
WccnepoeaHa gevHULMS NPaBoOBOro 3KCNEpPUMEHTA, coaepKallascs B AeNCTBYOLWEM OTEYECTBEHHOM
3akoHopdaTenbcTee. PaspaboTaH noaxon K NOHUMaHWUI0 NPaBOBOrO 3KCMNEPUMEHTa, KOTOPLIN, C OHOM
CTOPOHbI, aKKyMynupyeT B cebe Bce npeaecTsyoLime pa3paboTkv B AaHHOW 06nacT UccrneaoBaHus, a ¢
APYron CTOPOHbI, NpeanaraeT NPUHLMNMANBHO HOBbIN B3rMsAA HA CYLLIHOCTbL NPaBOBOrO aKcrnepuMeHTa. B
UCTOYHMKOBYIO 6a3y UCCnenoBaHns Gbiniv NpUBIEYeHb! NONOXEeHNs AeCTBYIOLEro 0Te4YEeCTBEHHOIo
3aKOHOAATeNbCTBA, a TakKe AOKTPUHANbHbIE TPYaAbl MO TeMaTuKe, BKIoYas HOA3bIYHbIE. HoBM3Ha
UCCreaoBaHMs 3aknioyaeTcsl B NpeacTaBieH KOMIMIEKCHOTO BUAEHWS CYLLIHOCTM NPaBoBOro
9KCMEepUMEHTa 1 MMeeT METOA0SIorMYeckoe 3HauYeHne s BCen puamyeckoin Hayku. CaenaH BbiBOd O
MOHVMaHUV NPaBOBOro 9KCNEePUMEHTa Kak MeTofia IopMaAMYECKoro nporHoamposanus. OnpeaeneHo Mecto
NpPaBOBOro 3KCMEPUMEHTA B MOHATUINHOM psifly TEOPWM rOCYAapCcTBa M npaBa. Ha ocHoBaHUM aBTOPCKOro
noaxoda K noHMMaHuo NpaBoOBOro aKCnepnmMmeHTa onpeaerieHa CyuwHOCTb AaHHOIo npaBoBOro ABleHUA.
Kniouesble cnosa
NPaBOBOW 3KCMEPUMEHT, I0PUaMYECKOe NPOrHo3NpoBaHNe, NPaBoBOe BO3AENCTBIE, MPaBOBOE
perynposaHme

Bacromrxun Huxonaii Eppemosuu, Xammuyes FOnuii I pueopvesuy

HNHcTuTyT 3aKOHOAATENbHON HHUIMATHBLI IPakaaH B cyobekTax Poccuniickoit @eaepanun
AHHoOTauunA
PaccmaTpurBatoTcs BONpOChl NPaBOBOro perynvMpoBaHns NpeaocTaBneHns rpaxaaHam npasa Ha
OCYLLIECTBIEHMEe 3aKoHOAaTeNbHON MHULMATMBbI 1 3aKpenneHns 4aHHOro npasa B KOHCTUTYLUSX (ycTaBax)
cybbekToB Poccuirickon ®enepauunn. YCTaHOBIEHO, YTO ddeaeparnbHbIi 3akoHogaTerb, NpeaoCTaBnss
permoHam BO3MOXHOCTb HafileNneHns rpaxxaaH NpaBoM Ha 3akoHOAATENbHYI0 MHALMATUBY, HE yperynvpoBarn
BOMPOCHI ONpeeneHns yCrnoBuii U nopsiaka peanusauny rpaxxaaHamm aHHoro npaea. o ntoram aHanmsa
KOHCTUTYLMI (YCTaBOB) PerMoHOB bbina BbisiBeHa pasHoobpasHas npakTvka NpaBoOBOro perynvMpoBaHns
KOHCTUTYLMOHHOTO 3aKpeneHns 4aHHOro UHCTUTYTa. B yacTHoCTU, Gbiny BblAeneHb! Tpu (opMbI
3aKoHOAATENbHOM UHULMATUBbI FTpaXaaH - MPOEKT 3aKoHa, 3aKOHOoA4ATeNbHOE NpeasioXkeHrne, nonpaska K
3aKOHOMPOEKTY. 3akoHoAaTeNbHOEe NpeanoxeHne npeanaraeTcs paccMaTpuBaTth Kak CaMOCTOSATENbHBIN
NpPaBoOBOWN MHCTUTYT. YCTaHOBIEHO, YTO NPeaoCTaBNeHne rpaxaaHam npaea Ha BHECEHME MOMNPaBoK K
3aKOHOMPOEKTaM HanpaBfieHO Ha pa3BuTMe AeMOKpaTM3aLmMmn 3aKOHOTBOPYECTBA, B CBA3M C YEM
npeasioxkeHo AaHHOe NpaBo 3akpenuTb B 3akoHoAaTenbcTBe cyobekToB Penepaummn. Ho, yuntoiBas
cneumdurKy napnamMeHTCKoro o6CyaeHns 3akoHONPOeKTa BO BTOPOM YTEHWU, PEKOMEHA0BAHO YNPOCTUTb
npoLeaypy BHECEHUS rpaxkaaHamu NonpaBoK B 3aKOHOMPOEKTbI MyTEM CHIDKEHUS TpeboBaHWs Mo
KONMuyecTBY NOAMNMCEN rpaxaaH npu ux cbope Anst NOAAEPXKKN AaHHOW MHMUMaTMBbLI. Ha ocHoBe aHanusa
3aKoHOOATENbCTBA FOBOPUTCS O Pa3fMYHbIX HAMMEHOBAHUSIX JAHHOMO UHCTUTYTA, OTMEYaeTCs, YTo Npu
3TOM CXOXMe N0 HAUMEHOBAHMWIO MHULIMATMBbI MOTYT UMETb OTNNYUS MO LENsIM U COAEPXKaHWI0.
YCTaHOBMEHO, YTO perMoHarnbHble 3aKoHoAaTeNnu NPUMEHSIOT BnaHKeTHbIV cnocob 3akpenneHnst 4aHHOro
npaBa B KOHCTUTYLUMSIX (yCTaBax) perMoHoB, a B Criydae onpeaenieHust KonmyecTsa rpaxaaH, Heobxoanmoro
AN peanu3aunmn 3akoHoAaTeNnbHON MHULMATMBI, UCNOSb3YT NMMB0 abConNoTHOE YMCHO rpaxaaH, nmbo
NPOLLEHT OT rpaxkaaH, obnagaroLmx nsbupaTenbHbIM NpaBoM. B Lensax paclumpeHusi BO3MOXHOCTM y4acTus
rpaxgaH B 3akoHo4aTeNbHOW AESATENbHOCTY Ha PErMOHaNbHOM YPOBHE U YCTPaHEHUS NPOTUBOPEYMNiA B
3akoHogaTenbCTBe NpeanaraeTcsa AeTanbHO yperynupoBaTe MEXaHU3M peanusauum UHCTUTYTa
3aKkoHo4aTenNbHOM UHULMATUBbI rpaxaaH Ha defeparnbHOM YPOBHE.
KnioueBble cnoBa
3aKOHOTBOPYECTBO, 3aKOHOAATENbHAsA AeATEeNbHOCTb, 3aKOHOAATENbHbIV NPOLEeCcC, 3akoHoAaTenbHas
UHMUMaTMBa, AeMOKpaTn3aLmus 3akOHOTBOPYECTBA, HAapOAHas 3akoHoAaTeNbHas MHULMAaTKBA, rpaxaaHckas
3aKkoHoJaTenbHasi UHMUMaTUBa, 3aKkoHOA4ATENbHAst UHMLMATUBA FpaXkaaH, 3aKOHOMNPOEKT

bacanosa Ceemnana Braoumupoena, benvkosa Enena I'ennaovesna

HUcknawvurebHOEe TPaBo coodagaTesiei
BaraHoBa CBeTnaHa BnagumupoBHa_t, benbkoBa EneHa NeHHagbeBHa_{
AHHoOTauunA
lMpoBeneH NCTOPUYECKUI aHanNn3 NOSIBNIEHNS U 3aKpENneHns B CneLmanbHON opuanveckon nutepaTtype, a
TaKkKe U B 3aKOHOAATENbCTBE TAKOro NMOHATUS, KaK KUCKITYUTENBbHOE NpaBoy. B pesynbTate npoBeaeHHOro
nccnenoBaHus gaeTcs 4OCTaTOYHO NoapobHas xapakTepucTuka paccmaTpuBaeMon KaTeropumm.


https://www.elibrary.ru/author_profile.asp?authorid=761751
https://www.elibrary.ru/author_profile.asp?authorid=502478

YCTaHOBMNEHO, YTO B COBPEMEHHOM MOHUMAHWUN UCKIMIOYUTENBHOE NPaBo 00beANHSAET BCHO COBOKYMHOCTb
VMYLLLECTBEHHbIX MPaBOMOYUIA, peanun3auuns KOTopbIX MO3BONSET OCYLLECTBMASATb MCNOMNb30BaHNe obbekTa
WHTENMEeKTyanbHbIX Npas, MO3TOMY JaHHOE NpPaBo SBASETCSA MMYLLLECTBEHHbIM MPaBOM, KOTOPOE y4YacTByeT
B rpaxxgaHckom obopoTe. YkasblBaeTcs, YTO paccMaTpvBaeMoe NpaBo NpeacTaBnsieTcsi NpaBoMm
WCKIMIOYUTENBHBIM, MOCKOSIbKY OHO, MyTEM MPSAMOro 3anpeTa B 3aKOHE, YCTPaHSIET UHbIX CYOBHEKTOB (He
ABMSAIOLLMXCHA 06nagaTensiMm UCKMIOYUTENBHOIO NpaBa) OT BO3MOXHOCTU MCMONb30BaHUS pesynbrata
WHTENNEeKTyanbHOM AeATEeNbHOCTM UNN CPeACcTBa nHamMBuayanusauum. OTMevaeTcsl, YTO UCKIIYMTENBHOE
npaBo SABNAETCS MOHOMOJbHOW KOHCTPYKUMEN, NpeaoCcTaBnsaoLwen ero obnagatento npemMMmyLLecTBo ObiTb
€[MHCTBEHHbIM B BO3MOXHOCTU €ro peanuaalm no CBOeMy YCMOTPEHUIO MobbiM cnocobom, He
nNpoTMBOpeEYaLLUM 3aKOHY. YCTaHOBIIEHO, YTO POCCUICKOE rpaXaaHCKOe 3aKkoHO4AaTENbCTBO UCXOANT U3
HOPUONYECKON KOHCTPYKLIMIN UCKIMIOYMTENBHOrO NpaBa kak npasa Hegenumoro (LenocTtHoro). Ha ocHoBe
yKa3aHHbIX XapaKkTepucTuk 060CHOBaH BbIBOA O HEBO3MOXHOCTU BbIAENEHMS OOMN B UCKMOYUTENBHOM
npaBe. PackpbiTbl BOMPOCHI COBMECTHOIO MCMOMb30BaHWS 1 PACNOPSKEHNS UCKMOYNTENBHBLIM MPaBOM,
KOTOpble MepBOHaYarnbHO JOJMKHbI pelaTbes coobnagarenamm cooblla, a npyu HEBO3MOXXHOCTU
OOCTWDKEHNS TakoW JOrOBOPEHHOCTU Mexay npaBoobnagaTensiMv BO3HUMKaeT He0OX0OUMOCTb paspeLleHnst
nx B cyaebHom nopsake. OnpegeneH pexvM coobragaHns UCKMIYUTENbHBIM NPaBOM Ha pesynbTat
WHTENNEeKTyanbHON OeATEeNbHOCTM U CPeACTBa NHAMBUAYanM3auun.
KnroueBblie cnoBa
WHTENNeKTyanbHble NpaBa, UCKNIoYMTENbHOE NPaBo, 40N B NpaBe, COBMECTHOe obnagaHve
WCKMIOYUTENBHBIM NPaBoM, coobnagaTenu, pacrnopsiKeHne UCKMIYUTENbHLIM NPaBoM

benoycos Braoumup Huxonaesuy

JJorosop KoMMepuecKOil KOHLIECCUH B POCCUIICKOM NpaBe: BONPOCHI TEOPUU M MPAKTUKH
AHHOTaUuA
MpousBeneH aHann3 Npobnem, BO3HMKALLMX NPU 3aKIOUYEHUN U UCMOSNHEHUM JOroBOpa KOMMEPYECKOW
KoHueccun. OBOCHOBaHO pacCMOTPEHNE AOroBOpa KOMMEPYECKON KOHLIECCUUN B Ka4eCTBe
CaMOCTOSATENbHOro BMAaa rpaxaaHCcKo-NnpaBoBOro A0roBopa. YTBepKAaeTcs, YTo Kputepuem
CaMOCTOSATENbHOCTM AAaHHOro BUAa AOroBopa SABMASeTcs Hannyne cobCTBeHHOro npeameTa (coBepLueHne
npasoobnagarenem AeNCTBUIA NO NPeAOCTaBEHNIO NOMb30BaTeNo NpaBa Ha NCMOoMb30BaHNE KOMMMeKca
UCKITIOYMTENbHbBIX NPaB), @ Takke MHbIX crneuuduyeckmx Npm3Hakos. ApryMeHTMpoBaH ucyepnbiBaoLwmii
nepeyeHb CyLLEeCTBEHHbIX YCIOBUI 4OrOBOPa KOMMEPYECKON KOHLIECCUMUN. YCTaHOBIEHO, YTO
CYLLECTBEHHbIMW YCIIOBUAMWN JOrOBOPa KOMMEPYECKOM KOHLLECCUMUN SIBMSIOTCS YCNOBUS O NMpeaMeTe,
cnoco6ax 1cnonb30BaHUs KOMMIIEKCA UCKIIOYUTENBHBIX MPaB, a Takke pa3Mepe BO3HArpaxaeHust.
MoaTeepxaeHa LenecoobpasHOCTb HOPMbI 3aKOHA, YCTaHaBNUBAKOLLEN NocneaCcTBME HecobntoaeHus
NMCbMEHHON POPMbI OrOBOpa KOMMepYeCKon koHueccun. OnpegeneH CybbekTHbIM COCTaB MCCNeayeMoro
poroBopa. [lokazaHa HEO6XOAMMOCTb BKOYNTL B CYOBbEKTHBIN COCTaB OrOBOPa HEKOMMEpPYECKMe
OpraHu3aumu, OCyLLEeCTBISIOLME NPUHOCSLLYIO0 OXOA AeATeNbHOCTb. BcecTopoHHe npoaHanuavpoBaHbl
CyOBbEeKTMBHbIE NpaBa 1 0683aHHOCTM NpaBoobnagaTens U nonb3oBaTtens. PasrpaHnyeHbl «MMNepaTMBHbIE»
N «ANCNO3NTUBHbIE» 06A3aHHOCTM KOHTpareHToB. CaenaH BbIBOA O TOM, YTO KOHTPOIb KayecTBa TOBapoB
(paboT, ycnyr), Npon3BoANMbIX (BbINOMHSAEMbIX, OKa3blBaeEMbIX) NOfb3oBaTenemM, HeobxoaMmo
paccmaTpuBaTh B Buae 0653aHHOCTU NpaBoobnagaTtens, Kotopasi He MoOXeT OblTb UCKIoYeHa
corfnalleHneM CTOPOH. YCTaHOBIEHbI NMPUYMHBI OTCYTCTBUSA B 3aKOHOA4ATENbCTBE 0653aHHOCTH
npasoobnagartens NpeAsioXnTb NOMb30BaTENo 3aKMYMTb JOrOBOP Ha HOBbIV CPOK. MccrnenoBaHbl
cneumarnbHble NpaBunia o NpekpaLleHn JoroBopa KOMMeEPYECKoN koHLeccun. HassaHbl cnyyau ans
MOTMBMPOBAHHOIO Y HEMOTUBUPOBAHHOIO OOHOCTOPOHHEro OTKasa OT Jorosopa. Pa3paboTaHbl KOHKPETHbIE
npeasoxkeHns No COBEPLLUEHCTBOBAHMIO HOPM O JOrOBOPE KOMMEPYECKOW KOHLLECCUN.
KnioueBble cnoBa
[IOroBop KOMMEPYECKOW KoHLeccun, npaBsoobnagartenb, Nonb3oBaTenb, NpeamMeT 4OroBopa, CYLLECTBEHHbIE
YCMNOBMS, UCKIMOYMTENbHbIE NPaBa, NpekpaLleHne 4orosopa

Posnuiii Banepuii Braoumuposuy

O HegeHCTBHTEILHOCTH YaCTH CAEIKH
AHHOTaUuA
VMccnenoBaHa npaBoBas Nnpypoaa HeAencTBUTENBHOCTY YacTu caenku. ChopmynmpoBaH aBTOPCKUIA B3NS,
OTHOCUTENBLHO NOHUMaHKS U NpumeHeHus cT. 180 MpaxaaHckoro kogekca PP (ganee - [K). MNogpo6Ho
nccnenoBaHbl cneayoLwmne Bonpochkl: a) cMbICn U 3HaveHne gaHHoro cT. 180 INK; 6) pornb 06beKTMBHOMO 1
CYyOBLEKTMBHOIO KPUTEPUEB NPY NPU3HAHUW CAENKN HEAENCTBUTENBHON B YacTu; B) MOHATME YacTU COENKM U
BuUAbl Yacten ana npumeHeHus ct. 180 MK; r) nopoku, BnekyLume npusHaHue caenkm HeaencTBUTENbHONM B
YyacTu; 4) CYLLHOCTb NPeanosioXeHns 0 3HaYMMOCTU UMM HE3HAYMMOCTU HEFOAHOW YacTu caenku B cT. 180
IK; e) npmeHMMOCTb NpaBun 0 HegencTBuTeNbHOCTH caenok (§ 2 r. 9 IK) k caenkam, HeAeNCTBUTENbHbIM
B YacTu. B cBA3M ¢ Nnpu3HaHnem caenkn HeaencTBUTENBHOM B YacTy 00CyXaaeTcs psg, CMOpPHbIX U
nNpo6nemMHbIX MOMEHTOB: @) MOHMMaHNEe 06 BEKTUBHOTO 1 CYOBEKTUBHOIO KPUTEPUS, 3HAaYEHNE OO BEKTUBHOIO
KpUTEPUS B OAHOCTOPOHHUX cAeNnKax, 406pOCOBECTHOE MaHUMYNMMPOBaHNE CYOBEKTMBHBIM KpUTEepuem; 06)
OTOENUMOCTb YacTu U3 CAENKN 1 NPOOfieMa HErOAHOCTU CYLLLECTBEHHbIX YCITOBUIA CAENKK; B) Npobnema



NOpOKOB (hOpMbI 1 CYOBLEKTHOrO COCTaBa B CBA3W C MPU3HAHUEM COENKM HEOEWCTBUTENbHON B YacTu; T)
Ayanuam npegnonoXeHns U xapakrep npesymnuuu npu npumeHeHum ct. 180 K. Hapagy ¢ sonpocamu
rpaXgaHcKoro rnpaea 3aTparmBaroTcs OTAeNbHbIE NpoueccyarnbHble BOMPOCh!, CBA3aHHbIE C NMPUMEHEHUEM
cT. 180 K. YcTosiBwunecs B nutepaTtype B3rnsabl NOABEPTHYTHI KPUTUYECKOMY OCMbICIEHM0. B pesynbtaTte
npeanpuHaTa nonbiTka 060CcHOBaTh Honee WMPOoKMe BO3MOXHOCTU A1 MPU3HaHUSA COENKN
HeJenCcTBUTENbHON B YacTu. BbIBOAbLI CONPOBOXAATCA MHOIOYUCIIEHHBIMW MPUMEPaMn N CCbINIKaMn Ha
Hopwmbl [K.
KnroueBble cnoBa
HeJeNCTBUTENbHOCTb CAENKN B YacTU, OO bEKTUBHBIN KPUTEPUN, CYOBEKTUBHBIN KPUTEPUI, YaCTb COEMKMU,
NMOPOK YacTu CAEmNKu
Qunamosa Ynvana bopucosna, I'opbau Onvea Braoumuposna
Accounanuu M COI03bI B CHCTEMe HEKOMMePUYeCKHUX KOPIMOPATHUBHBIX OPraHu3anuii B

POCCHIICKOM MpaBe

AHHoOTauunA
PaccmaTpuBaloTcs BONpoCh! KOpnopaTyBHON NPUPOAbl accoumaLmii u co3oB. Miccneaytotes npobnembi
NMOHATUIHOTO annapara, a UMEHHO Takux OnpeaerieHunin, kak «koprnopawusi», «<kopnopaTuBHas
opraHusaumsi», <HeKOMMepYeckas KoprnopaTvBHas opraHmsauus», «accoumaums (Cots)», «kopropaTueHble
npasa». B aTol cBA3W AenaeTcs BbIBOA O CIOXHOCTU ornpeaeneHns HeobXoAMMbIX U AOCTAaTOUHbIX
NMPU3HAKOB Koprnopauun Anda noHMMaHu4, ABnA0TCA N accoumnaumm n coro3bl MNOJIHOLEHHbIMU
KOprnopaTtuBHbIMK OpraHn3aumnamMmm Uinnm Mx MOXXKHO CHMTaTb KBa3nKoprnopauunamun. ,D,aHHbIe BOMPOCHI
paccMaTpuBaloTCs C y4eTOM HEKOMMEPYECKO HanpaBfiEHHOCTM Kopropauuu, Lene ee co3aaHuns u,
BO3MOXHO, BbIMOMHEHMS €10 0BLLECTBEHHO MOSIE3HbIX MU FOCYAAPCTBEHHBLIX (DYHKLMIA.
KntoueBble cnoBa
accoumaums, cotos, Kopropauus, koprnopaTtMeHasi COGCTBEHHOCTb, HEKOMMepPYecKasi KoprnopaTusHas
opraHusaums

Kunkun Maxcum I'ennaovesuy, /loyenko Enena Anopeesna

KpuMuHanbHble NPOSIBJICHUS HA MOTPEOUTEIBLCKOM PbIHKe: MPO0/IeMbl ONpe/AeIeHUs U y4eTa
AHHOTaUuA
BeisiBneHa npobnema oTcyTCTBUSE €0UHOOBPAa3HOro NOAX04a NPU OTHECEHUW KPUMMUHATbHBIX MPOSBAEHUA K
rpynne nNpecTynieHuin n npaBoHapyLleHn Ha noTpedbunTensckom pbeiHke. OTMeYeHa BbiCOKasi akTyarbHOCTb
AaHHOro Bornpoca, 06ycrnoBrieHHas MHTEPECOM K HEMY CO CTOPOHbI MPaBoNPUMEHUTENbHBIX N HaA30PHbIX
opraHoB. Ha ocHoBe AeNCTBYIOLEro 3aKOHOA4ATENbCTBA, YrONOBHO-NPaBOBON 1 3KOHOMWYECKOW SOKTPUHBI
paccMOTPEHbI ANCKYCCUOHHbBIE BONPOCHI, CBSAA3AHHbIE C MOHATMEM NOTPEOUTENbCKOro pbiHKa, a Takke
YyCT@HOBMEHO ero 3HadeHne npu popmMmpoBaHnm NOHATUS NPECTYNNEHNA Ha NOTPEOUTENBCKOM PbIHKE.
YCTaHOBMNEHO, YTO NPECTYNEHNSI HA NOTPEOUTENBCKOM PhIHKE, ABMSASCH NOTEHLMANbHO ONACHLIMU, C TOYKM
3peHMs BO3MOXXHOCTM NPUYMHEHNUSI UMW Bpeda XXU3HWU 1 300POBbI0 rpaxaaH, yuepba umyLlecTsy
CODCTBEHHUKOB, Bpea 300POBbI0 HACENEHMS B LIeNIoM, TPeOYOT NpoBEeAEHUSA NPEBEHTMBHBIX MEPOMPUATUN
CO CTOPOHbI MPaBOOXPaHUTENBbHbLIX OPraHOB, HaNpPaBfeHHbIX HAa HeJoMYLLEeHe HACTYNeHns JanbHenwmnx
HeraTuBHbIX nocrnefcTeuii. CaenaH BIBOA O TOM, YTO Hanu4yme NoTeprneBLUEro He sSiBNAeTCA 06si3aTenbHbIM
KpuUTepreM A11s OTHECEHUS AesHWS K KaTeropmMm COBEPLLEHHbBIX HA MOTPeOUTENbCKOM pbiHKe. PaspaboTaH
anropvTM, NO3BOMSOLMIA CyObeKkTam y4eTa NPpUMEHsSITb €AMHbIV NOAXO0A NPU Knaccudukauum
COOTBETCTBYHOLLMX OEAHUN.
KnroueBhle cnoBa
9KOHOMUYECKME OTHOLLIEHWUS, NOTPEBUTENBCKUI PbIHOK, OBBEKT NPECTyNMNeHns, NoTepneBLUnH,
o6LecTBEHHasA ONAaCHOCTb, €AMHbIN YYeT NPECTYNEeHUA, anroputM
3abasxo Poman Anexceesuu
OO0mecTBeHHAs1 ONMACHOCTb IKOJOTHYECKUX NMPeCTyIVICHUI B INHAMHKE COIMAJIbHBIX

OTHOILIEHUH
AHHoOTauunA
PaccmoTpeHa TpaHcdopmMaumns obLecTBeHHOM ONacHOCTM AeAHUNA, CBA3AHHbBIX C aHTPOMOreHHbIM
BO3[ENCTBMEM Ha OKPY>KaoLLYIO MPUPOAHYI0 cpefy. YCTaHOBMNEHO, YTO B NPOLLECCE UCTOPUYECKOTO
pasBuTUSA NOAX0M K ONPeAeneHmnto X BPeOHOCTU U3MEHUIICS: U3HAYarbHO OH OblfT CBA3aH C HapyLLUEHEM
Bagenbyeckux npas Ha NPUPOAHbIE PECYPChI, @ B HACTOALLEE BPEMS C BO3MOXHOCTLIO MOSTHOrO
YHUUTOXEHUSA NN N3MEHEHUS NPUPOAbl. B CBA3KM C 3TMM KOHCTATUPOBAHO, YTO XapakTep OOLLEeCTBEHHOM
OMNacHOCTM 3KONOrMYECKUX NPECTYNIEHNI B 3HAYMTENBHOW Mepe TpaHcdopMupoBsarcs. OnpegeneHsi
OCHOBHbIE BUAbl EAHUN, KOTOPbIE OKa3blBAT HEraTUBHOE BO3AENCTBME HA OKPYXKaIOLLYH NPUPOAHYIO
cpeny. YCTaHOBMNEHO, YTO B 3HAYUTENBHOW Mepe BO3pocra U cTeneHb 0bLLeCcTBEHHOM ONacHOCTU 3TUX
aesHun. OTMeyeHo, YTo TpaHchopmaLms 06LeCcTBEHHOM ONAacHOCTU aHaNn3npyembIxX esHUA Npon3oLuna
32 0YEeHb KOPOTKUI MPOMEXYTOK BPEMEHW M LENCTBYHOLLMUIA YrONOBHbIN 3aKOH HE B MOMHON Mepe y4nTbiBaeT
n3meHeHust. NMpenoxeHsbl OTAENbHbIE MEPbI MO COBEPLUEHCTBOBAHMIO YrONIOBHO-MPABOBOM 3aLLMThI
00LEeCTBEHHbIX OTHOLLEHWI, CBA3AHHbIX C COXPAHEHMEM OKpYKatoLLen NPUPOLAHON Cpeabl U NMPUPOAHBIX



pPecypCcoB: y4eT KOPbICTHOM MOTUBAaLMW MPU NX COBEPLUEHMWN, KOHCTPYMPOBaHUE COCTABOB 3KOMOMMYECKMX
NpecTynfIeHnI Kak COCTaBOB pearibHOM ONacHOCTMU.

KnroueBbie cnoBa

3KOJIOrMYecKme NpecTynieHns, obLecTBEHHas ONacHOCTb, NMPUPOAHbIE PECYPChI, 3arps3HEHNE, KOPbICTHAS
MOTVBaLWS

YOK
Quaunnosa Onvea Banepvesna
K Bompocy 00 yro10BHO-IpaBOBOM M KPMMHUHOJIOTHYECKOM MOHATHH pPelUINBa
NpecTyNJIeHUH
AHHoOTauunA

MopBepraeTcsi HAYYHOMY OCMbICIIEHMIO U KPUTUYECKOMY aHanu3y NoHATUE peLmanBa, 3akpenneHHoe
POCCUNCKMM YrofTIOBHbIM 3aKOHOM. [laeTcsl xapakTepucTrKka CyLLECTBEHHbIX MPU3HAKOB ferarnbHOro
peunavBa, NPUBOOATCS MHEHMS pa3nMYHbIX aBTOPOB MO NOBOAY UX cogepXaHus. CaenaH BbiBog O
CTpemMIIeHnM 3akoHod4aTens Cy3nTb paMKu neranbHoro peuugusa. ChopmynupoBaHo onpegeneHie
neranbHoro peuugmnsa. OTMeyeHbl NOAXO0Abl K M3Y4YEHUIO KPMMUHOMOIMYECKOTO peunanBa, ero COoTHOLEHNe
C YronoBHO-MPaBoOBbIM PELMANBOM, ONpeaerieHbl CYLLHOCTb U1 0COBEHHOCTM U3ydYeHnst peumamBea B
KpyMmunHonorun. NokasaHo oTpaxeHne CBEAEHUIN O peunanBe NPeCcTynneHnn B yronoBHOW CTAaTUCTUKE -
KONMMYeCTBO W yAerbHbI BEC NUL, paHee COBEPLUABLLMX NPECTYMNMEHUS, a TaKkkKe paHee CyauUMbIX.
lMpoBeneH aHann3 CTaTUCTMKN OCYXOEHHbIX, KOTOPbIE HA MOMEHT OCYXXAEHUSI UMENU CHATbIE 1
HenoraleHHble CyaNUMOCTU, U OCYXXOEHHbIX, MPU3HAHHbLIX COBEPLUMBLLUMMW NPECTYNNEHNS NPU peLnanBe.
ConocTaBneHbl faHHble 0ULManbHON CTaTUCTUKN NPECTYMHOCTU N CYyANUMOCTHW, CAENaHbl BbIBOAbI O
COOTHOLLUEHMUN B HUX YOENbHOro Beca fneranbHoro 1 KpUMMHOSOTMYECKOro peLManBa U O HE3HAYUTENbHOM
ob6beme peunarBa B 0bLLEen COBOKYMHOCTU MOBTOPHbLIX MPECTYMMEHWNNA.

KnioueBble cnoBa

peunavB NpecTyneHun, neranbHbIN peunans, KPMMUHOMOMMYECKUIA peLMamnB, NOBTOPHAs NPeCTYNHOCTb

Hluxanos Braoumup Huxonraesuu

Kpumunanuzanusa AYE*: nogBoaHble KAMHHU peajiM3aluy NOJIUTHKO-IIPABOBOI0 PelIeHUs
AHHoOTauunA
Mpoun3BeneH aHann3 0XMAaEMbIX MONOXUTENBHBIX Y BO3MOXHbIX OTpULUATENbHbIX NOCNEeACTBUNA
peanusauun pewenns BepxosHoro Cyaa P® o 3anpete geatenbHOCTM MeXayHapogHOro 0bLLeCcTBEHHOro
OBWXKeHMs1 « ApecTaHTCKoe yronoBHoe eanHCTBO» B Poccuiickon ®epepaunn (opraHusauus npusHaHa B
Poccuiickon ®egepaunm akCTpeMUCTCKon). PaccmoTpeHbl BO3MOXHbIE BapUaHTbl yrONOBHO-NPaBoOBON
OLIEHKM OEeSTENbHOCTI B3POCIbIX NUL, KOOPAVHUPYHOLLMX HECOBEPLLUEHHOMNETHUX NPUBEPXKEHLIEB 3TON
CybKynbTypbl, MPaBOBOW OLeHKM cOopa 1 XpaHeHns MmaTepunanbHbiX U PUHAHCOBLIX CPEACTB (Tak
HasblBaeMblli 06LLaK), KOTopble NpeAHa3HayYeHbl Anst PUHAHCMPOBAHNSA OEATENbHOCTU ABMKEHNS «AYE»
unu ero 4neHoB. OTAeNbHOE BHUMaHWe yaoenseTcs BonpocamM NpaBoBOro BO3OENCTBUSA HA MOAPOCTKOB,
KOTOpble TEM Unu UHbIM 06pa3oM nNpuBepxeHbl ngeonorum AYE. O6palleHo BHUMaHWe Ha psig BONpOCOoB,
Mo KOTOPbIM HEOBXOAUMO BbIpaboTaTb YETKYHO NMO3MLUI0 BO n3bexaHne HeraTUBHbIX MOOOYHbIX 3¢hdeKTOB
oT npumeHeHunsa Hopm Kogekca Poccuickon ®enepavnmm 06 agMUHUCTPATUBHBIX MPaBOHAPYLLEHUSIX 1
YronosHoro kogekca P®. Cpean TakvMx nocneAcTBUIN BblAeNEHbl PUCKX ApaMaTtun3aumm 3na u cturmaTmnsauum
C nocneayoLLen nonspusaumen Monoaexu, Ype3mMepHoOro pacLUMpeHunst rpaHnL, YrorlioBHOW penpeccun no
MOEe0NorMyeckMM MOTMBaM, POCT HACTPOEHWIN COMYBCTBUS UMW MOSPAXKAHUS TEM, KOFrO NPUBIEKYT K
YroflOBHOW OTBETCTBEHHOCTM 3a NPUBEPXKEHHOCTb KpUMMHANBbHON CyOKynbType. CaenaH BbIBO4 O TOM, YTO
OTKPbIBLUEECS OKHO BO3MOXHOCTEW NPOTUBOAENCTBUS KPUMUHANBHOW CYyOKyNbType Heobxoammo
MCnonb3oBaThb C 6OMNbLION OCTOPOXKHOCTLIO, YTOOLI HE MOBTOPUTL TEX OLUMBOK 1 NeperndoB, KOTOpble paHee
ObInM gonyleHbl B BONpocax NpoTUBOAENCTBUSA SKCTPEMUCTCKOM OEATENBHOCTM U paaun YCTpaHeHUs
KoTopbix 'eHepanbHasa npokypatypa P® coBmecTHo ¢ [MneHymom BepxoBHoro Cyga P® B ceHTsbpe 2018 T.
ObINM BbIHYXXAEHbI CYLLLECTBEHHO KOPPEKTUPOBATL NPABONPUMEHUTENBHYIO NPAKTUKY.
KnioueBble cnoBa
3KCTPEMUCTCKas OpraHn3auuns, SKCTPEMUCTCKas AeATENbHOCTb, KpMMUHanNbHas cybkynbeTypa, yronoBHas
NnonuTuKa, KpMMUHanNM3auus, cturmaTmusauns, opamatmsauns 3na

Huxumawuna Hamanvsa Anexcanoposua, Mapwvscos Koncmanumun Bacunvesuu

JJIeKTPOHHbIE I0KA3aTeJbCTBA B IMBUJINCTHYECKOM MpolLiecce
AHHoOTauunA
OnpepeneHo, 4YTo AEeNCTBYOLEE rpaXaaHCKoe npoueccyanbHOe 3aKOHOAATeNbCTBO OTHOCUT CBEAEHMS,
NONy4YeHHbIE U3 3NEKTPOHHBIX MCTOYHUKOB MHpOpMaLMK, K MMCbMEHHBIM CpeACcTBaM [0Ka3blBaHUS, NP
3TOM 3MEKTPOHHbIE JOKa3aTeNbCTBa CAMOCTOATENbHLIMU CPEACTBAaMM AOKa3biBAHUSA HE SABIIAIOTCS.
lMpoBeneHo nccrneaoBaHne BO3MOXHOCTM M HEOOXOAMMOCTU BbIAENEHNS SMEKTPOHHBIX A0KA3aTeNbCTB B
KayecTBe CaMOCTOATESNbHbLIX CPEACTB A0Ka3biBaHUS. YCTAHOBIEHO, YTO TPAAULMOHHBIV NOAXOA K
NMOHMMAHWIO SNIEKTPOHHOIO JOKYMEHTA OCHOBAH Ha y4acTuu YenoBeka B MHPOPMaLMOHHOM
B3aUMOJEWCTBUN B Ka4eCTBe aBTopa JOKYMEHTA U €ro UCMONMHUTENS, SNEKTPOHHbIN JOKYMEHT



XapakTepusyeTcsi CBOMMM (0COBLIMM) CBOMCTBAMM, CBA3AHHLIMU C €r0 CO3AaHNeM, U3MEHEHNEM,
coxpaHeHveM. OBpalleHO BHUMaHNE Ha CyLLLeCTBOBaHME 3MEKTPOHHbIX JJOKYMEHTOB, HE UMEIOLLIMX
YyerioBeKoUYMTaeMon OPMbI, HO CO3AAIOLLMX, U3MEHSIIOLLMX UMK NPEeKpaLLaoLmx npasa u 0693aHHOCTW.
YKa3aHo Ha BO3MOXHOCTb CaMOCTOSITENbHOMO y4acTus cpeacts 3BM B uH(opmaLoHHOM
B3anMoencTaum. MpeanoxeHo BblAeNUTh 3MEKTPOHHbIE JoKa3aTenbCTBa B Ka4ecTBe CaMOCTOATENBHOIO
cpencTBa [joKa3blBaHUA, a Takke 060CHOBaHa TeopeTUYeckas 1 npakTuieckast Heo6Xo0AMMOCTb AaHHOro
noaxoda K npaBoOBOMY perynmpoBaHUio npouenypbl AOKa3biBaHUA B rpa4aHCKOM U ap6|/|Tpa)KHOM
npoLiecce (MccrneqoBaHune, PUKcaLms, OLEHKa 10Ka3aTerNbCTB U3 3NEeKTPOHHBLIX MCTOYHMKOB).
KntoueBble croBa
3]'|eKTpOHHbII7I LOOKYMEHT, 3JIEKTPOHHbIE A0Ka3aTellbCTBa, AOKa3aTes1bCTBa, NMMCbMEHHbIE AOKa3aTes1bCTBa,
rpakgaHcKun npouecc
Cebsikun Anexceti ['ennaovesuy
HekoTopble acneKThl TAKTHKH HCMOJIb30BAaHNS CMENHAJIBLHBIX 3HAHUH B 00J1aCTH

KOMIIBIOTEPHON TeXHUKH

AHHoOTauunA
PaccmatpuBaloTcs TakTU4eckne 0CoOEHHOCTU NPUMEHEHNS crielManbHbIX 3HaHWI NPU paccreaoBaHnn
NPecTynneHni NOCPeACTBOM aHanm3a CTPYKTYpbl TAKTUYECKOTO PELLEHNSI U TaKTUKO-KPUMUHANUCTUYECKOW
pekoMeHaaunn. BblaeneHbl KOMMNOHEHTbI TAKTUYECKOro peLLeHusl, caenaH akLeHT Ha CBSA3N
NMPOrHOCTUYECKON AESATENBHOCTU C ANHAMUYHOCTBIO PAa3BUTUS CrEeACTBEHHOM CUTYaUUn He TOSbKO B
pesyrnbTaTe TakTU4ecKoro BO34enCcTBMs, HO U B ero npouecce. MNpeanoxeHo paccmaTpuBaTh TaKTUKO-
KPUMUHANMCTUYECKY0 PEKOMEHOALMI0 Kak Hay4HO 0O0CHOBaHHbIV 1 anpobupoBaHHbI MPaKTUKON COBET,
KacatoLLmiics BbIbopa 1 NPUMEHEHNSI CUCTEMbI TAKTUYECKMX AENCTBUIA B TUMUYHOW CNEeACTBEHHOM CUTYaLUN.
O06o03Ha4veHbl crieayoLLne CTPYKTYPHbIE 3MIEMEHTbLI TAKTUYECKOW pekoMeHaaumMmn: KOMMIeKCHasi oLeHka
WHOPMAaLIMOHHOIO KOMMOHEHTA CINEeACTBEHHON cUTyaLmmn, TpebyoLLen NCNOMNb30BaHMSA crelmarnbHbIX
3HaHWI; onpeaeneHne Lenv TakTUYeckoro Bo3aencTenst nocpeactsoM oopMynmnpoBaHus psiaa 3agav;
onpegerneHne nNocnegoBaTenbHOCTU TAaKTUYECKUX AENCTBUA, O4EPEOHOCTU UX peannsaumm,
NPOrHO3MpoBaHMe pasBUTUS CNeACTBEHHON cuTyalmmn. CaenaH BbiBOA, YTO Kaxabli 3Tan NPUHATUS
TaKTUYECKOro peLLeHnsi Npu UCMosib30BaHUN 3HaHWUIA B 00NacT KOMMNbIOTEPHOW TEXHUKN AOMMKEH
COnpoBOXAaTbCs B3aVMOAENCTBUEM CrieoBaTeNs CO CBEAYLLUM NNLOM (Kak npoueccyarnbHbIM, TakK U1
HenpoLleccyarnbHbiM). Ha ocHoBe BblAeneHns TUMUYHbIX CNEeACTBEHHbIX CUTYaLUiA BO3MOXHO
hopMMpOBaHUNE 1 UCNOSIb30BaHNE TAKTUKO-KPUMUHANMCTUHECKMX pEKOMEHAAUNIA, NpeayCMaTpUBatoLLnX
BbIOOP 1 NPUMEHEHME CUCTEMbI TAKTUYECKUX OENCTBUI, BKMNOYaloLen B cebst npuMeHeHne 3HaHum B
00nacTu KOMMbIOTEPHONM TEXHUKU, @ TaKKe UX KOMMIIEKCOB.
KnioueBble cnoBa
TakTUKa, TaKTUYECKOE peLLeHNe, TakTUKO-KPUMUHANUCTUYECKas pekoMeHaauns, cneumanbHble 3HaHUS,
CNeACTBEHHAsA CUTYyaLMs, TaKTUYECKMI KOMMIIEKC, TaKTMYeckas onepaums

Towmemuposa Pecuna ®@apxodoena

CaenoBarelib M pyKOBOIMTEJb CJIEJCTBEHHOI0 OPraHa: npodjeMbl B3auMOAeHCTBUS
AHHOTaUuA
YcTaHoBMEHO, YTO Ha3HaYeHMeM YrofoBHOro CyAoMNpoM3BOACTBa ABMAETCS 3alluTa NpaB U 3aKOHHbIX
WHTEPECOB PUINYECKNX U IOPULNYECKMX NUL, MOTEPNEBLUNX OT NPECTYNNeHns, a apdeKTUBHOCTb
YrOMOBHOIO CY0MNPOM3BOACTBA 3aBUCUT OT AEATENbHOCTY PasnuuHbIX Cryx6 1 noapasaeneHunil, ocoboe
MeCTO cpe/:u/l KOTOprX 3aHnmaeT opraH npenBapMTeanoro paccne,u,oaaHMﬂ. yTBep)KJJ,aeTCFl, YTO MMEHHO OH
OCyLLI,eCTBJ'IﬂeT pyKOBOﬂ,CTBO pr,D,OGMKI/IM npou,eccom, HaynHaga ot BO36y>Kﬂ,eHI/I9| yFOJ'IOBHOFO gena n go
nepegayn ero NpoKypopy Ans nocrneaywLlero HanpaeneHust gena B cya. CaenaH BbIBOA O TOM, YTO B
0TeYeCTBEHHOM YrofloBHOM CyAOMNPOV3BOACTBE OpraH nNpeaBapuTenbHOro paccrneaoBaHus, npexane Bcero,
npeacTaBrieH crieqoBaTeneM v pyKoBOAMTENEM CrefACTBEHHOro opraHa, B COOTBETCTBUN C MOMOXEHUAMM
YronoBHo-NpoLeccyansHoro kogekca PO crieqosatesb - 4OMKHOCTHOE NALO, YNOMHOMOYEHHOE
OCYLLECTBNAThL NpeaBapuTenbHOe CreacTBMe Mo YroNoBHOMY Aery, a Takke UHbIE NOMHOMOYUS,
npeaycMOTPeHHbIe KOOEKCOM; PYKOBOAMTESb CMEACTBEHHOro opraHa - AOMKHOCTHOE NULIO, BO3rMaBfsioLlee
COOTBETCTBYIOLLEE CNeACTBEHHOe NoapasaeneHne, a Takke ero 3aMecTuTe b, Ha KOTOPbIX YrOMOBHO-
npoLeccyanbHbIil 3aKOH BO3MaraeT 3HauUTEeNbHbI 06bEeM NpPoLeccyarnbHbIX MOMHOMOYUIA. YCTaHOBMEHO,
YTO B XOA€E OCYLLECTBEHUS NPaBONpPUMEHUTENBHOW AeATENbHOCTM YKa3daHHble nnua HaxoaaTcs B npouecce
MNOCTOAHHOIO BSGI/IMO,EI.GIZCTBVIFI, noa KOTOprM NOHMMAaETCH OKasaHve B3auMHOMN noMoLLn N B3aMHOe
cofeincTBMe B NpoLecce paccnefoBaHUA: Takaa nannnusa mexay ABymMsa BecbMa 3HauMMbIMn cpurypamu
yFOJ'IOBHOI7I HOCTULUUNN ABITAETCHA 3ariorom yCI'IeLIJHOFO OOCTWXKeHUd u,ene|7| npaBocyp,vm. C,u,enaH BbIBO4 O TOM,
YTO B nocnegHume rogbl y‘-IeHbIMVI-I'IpOLLeCCyaJ'II/ICTaMI/I n I'IpaKTI/IL-IeCKVIMVI pa6OTHI/IKaMI/I 3aKOHOMepHO
CTaBMTCS BOMPOC, HACKOILKO d(PEKTMBHO B3aMOAENCTBIE CrieoBaTens 1 pyKOBOAUTENS CNeACTBEHHOMO
opraHa v Kak OHO CKasblBAeTCs Ha OJHOM M3 BaXKHEMLLIMX MPUHLUMOB YronNoBHOIO npotecca -
npoLeccyanbHOR CaMoCTOATENbLHOCTY crieqoBaTens. OnpeaeneHo, YTo HOPMbl COBPEMEHHOIO POCCUNCKOro
3aKoHOZAaTeNbCTBA NOCTaBUIM CNeAoBaTeNs B MOSOXKeHWe 3aBUCUMOCTY OT PYKOBOAUTENS CIEACTBEHHOrO



opraHa, YTo BIMSET Ha ero npoueccyasnbHyl0 CaMOCTOATENbHOCTb B XOAE OCYLLECTBIEHNS
npefBapuUTeNIbHOrO paccrnefoBaHus.
KnioueBble cnoBa
cnepoBarternb, pyKoBOAMTENb CEACTBEHHOMO OpraHa, npeBaputenbHOe paccrefoBaHne, He3aBUCUMOCTb,
CaMOCTOATENbHOCTb, KOHTPOSb, HAA30p, CreACTBEHHAs BNacTb
Konobos Poman FOpvesuu, [uyesuu Apocirasa bopucosna
MexayHapOAHO-TIPABOBOM MOTEHUMAJ PeLIeHUs1 IPUPOJI00XPAHHBIX 32/1a4 HA 0alKaIbCKOM
NPUPOJAHOH TEPPUTOPHHU
AHHOTaUuA
OnpegeneHo, 4ToO 3agaya COBEPLLUEHCTBOBAHUSA MPaBOBOM OXpaHbl 9KOCUCTEMbI 03. bavikan npegnonaraet
BCECTOPOHHMWI aHanm3 CyLLeCTBYHLLINX IOPUONYECKUX PEXMMOB KaK HaLMOHANbHOMO, Tak U MeXO4yHapOAHOro
npoucxoxaeHns. OTmevaeTcs, YTO pas3nuyHble MeXayHapOAHbIe LOTOBOPbI YXKE Chirpanv CBOK MO3UTUBHYIO
porb B peLleHnn OCTpbIX Mpobnem oxpaHbl 03epa, 0gHAKO NOTEHLUMan MexayHapo4HOoro npasa B 3TON
obracTu ganeko He uc4epnaH, Tak Kak, C OQHON CTOPOHbI, AENCTBYOLLME MEXAYHapOaHO-NPaBOBbIe
MeXaHM3Mbl 324acTyto B MOMHOM 06beMe He UCMOoNb3YHTCS, C APYroM - CYLLEeCTBYET 3Ha4YMTeNbHOE YNCIIO
MeXayHapOoAHbIX AOrOBOPOB, CTOPOHON KOTOpPbIX Poccuiickas ®epepaums He siBnsieTcs. BoigasneHo, 4to
nocregHue npeacTaBngalT cobov MHTEPECHbIN ANd aHanm3a «HOPMaTUBHBIN pe3epBy, TpebyroLnin
NOCTPOEHMS MPOrHO3a O MNOCNEACTBUSX PErynupyoLLero BO3AENCTBUS U, Kak CreAcTBUeE, XKernaTenbHOCTU 1
LenecoobpasHOCTM BblpaXeHus corrnacus Ha ob6a3aTenbHOCTb Takux OroBOpoB. [peactaBneHbl OCHOBHbIE
pe3ynbTaTbl paboTbl MPYMMbl UPKYTCKUX YYEHBLIX MO MPOEKTY NMOCTPOEHMST KOHLEMLMN MEXOYHAaPOLHO-
npaBoBoW oxpaHbl 03. barkan. OTmevaeTcsl, YTO OTNPABHON TOYKOWN B 3TOM paboTe OOIMKHO CTaTb
NOCTPOEHME CUCTEMbI NEPCMNEKTUBHBIX ANS MPUCOEOUHEHNS MEeXOYyHapOaHbIX AOroBopoB. [pon3soanTcs
0TOOp TakMX MeXAyHapOoAHO-NPaBOBbIX AOKYMEHTOB ANS Lienen nx AanbHenwero geTanbHOoro aHanmsa B
Lensx NoCTPOEHUS KOHLIENUUN MEXAYHapOOHO-NPaBOBOM oxpaHbl o3epa bavikan. K yncny Takmx 4orosopos
OTHeCEeHbI kKoHBeHUMK «O gocTyne K MHopMaLmm, y4acTum oOLLEeCTBEHHOCTM B MPOLLecce MPUHATUS
peLLeHnn 1 JocTyne K NpaBoCyAnto Mo BoNpocaMm, KacarLwmmMmes okpyxatowen cpeabl» 1998 r. n «O6 oueHke
BO3ENCTBMS Ha OKpY)KaoLLYO cpefy B TPaHCTPaHUYHOM KOHTEKCTEY, OTpaatoLme NepesoByto MUPOBYHO U
3apybexHyo NPakTuKy peLLeHnsi BONPOCOB OXpaHbl OKpyxatoLen cpeabl. OTaenbHbIM 6r1I0KOM BblAENS0TCH
MeXOyHapOAHble HOpMaTMBHLIE MPaBOBLIE aKTbl O 3aLLMTe ropbl, hayHbl U ee OTAeNbHbIX BUAOB:
KoHBeHuUMs 06 oxpaHe avkon dayHbl 1 hropbl U NpUpoaHbIX cpen obutanuns B EBpone n KoHeeHumnsa no
COXPaHEHMIO MUTPUPYHOLLIMX BUOOB AUKMX XKMBOTHbIX. OTMEYEHO, YTO NEPCNEKTUBHBIM SIBNISIETCA aHanms
EBponenckon kKOHBEHUMM O NaHALadTax, Ybi NOMOXEHUS MOTYT COAENCTBOBaTL (DOPMUPOBAHMIO
naHgwadTHON NONUTUKK B LIeHTpanbHOM 3KoNnorm4eckon 3oHe balikanbCkor NpupoaHON TeppuUTopuUn.
KntoueBble cnoBa
oxpaHa 03. barikan, MexxgyHapogHoe NpaBo OXpaHbl OKPYKaKLLEN cpeabl, MeXayHapOaAHble 4OroBOPbI
Konocos Anexcanop Bukmoposuu
Me:xayHapoanasi 3aIuuTa npas B cpepe nHGOPMALMOHHBIX OTHOLICHUI (HA MpUMepe

NMPAKTHUKH €BPONEiCKOro cy/a 1o npaBaM 4ejioBeKka)
AHHoOTauunA
WNccnepoBaHbl 0COBEHHOCTU MEXAYHapOAHOM 3alnTbl NpaB B cdhepe MHPOPMaLMOHHBIX OTHOLLEHUN.
YCcTaHOBMEHO, YTO COBPEMEHHbIE TEXHOMOMMM (POPMUPYIOT HOBblE BUAbI OOLLECTBEHHbIX OTHOLLEHWI,
06BbEKTOM KOTOPbIX ABNSETCHA UH(OPMAaLLMS, OKasbliBatoLLas BNNsHME Ha BCe cdepbl XN3HeAeATeNbHOCT U
YyerioBeka, 1 NopoXxaanT NHPOPMALIMOHHbIE OTHOLLEHWS, KOTOPblE HAXOAATCH B MOCTOAHHON AVHAMUKE U
pa3BMTWM, Tak Kak CO34al0TCs HOBblE BUAbI M CNOCOObLI Nepedayy 1 3awmTbl MHopMaumn.
MpoaHanuanpoBaHa MeXxayHapoAHO-NpaBoBas OCHOBA MHOPMaLMOHHBLIX OTHoweHu. Ocoboe BHUMaHue
yAerneHo aHanuay npaktuky EBponenckoro cyga no npasam yenoseka. PaccMoTpeHbl HopMbl EBponenckon
KOHBEHLMM O 3aLLMTe MpaB YernoBeka u OCHOBHbIX cBoboa 1950 r., nocBsLeHHble cBOBOAE BbIpaXKEHNS
MHEHMS1. YCTaHOBIEHO, YTO NOPOK onpeaennTb CTeneHb NoTEeHUManbHOW yrpo3bl Npasam 1 csobogam
YyernoBeka bbiBaeT KpanHe CNOXHO U HepeaKo 3To ABMAETCS NPUYNHON CYAEeOHbIX OLIMBOK CO CTOPOHbI
HaUMOHanbHbIX Cyo0B, CTAHOBUTCS NOBOAOM ANnd obpalleHus B EBponencknii cya no npaBam Yenoseka.
Ocoboe BHMMaHVe ygeneHo paccMOTPEHMIO CyAeOHOM NPakTUKXA MO MOBOAY OTHOLLEHWIN, BO3HMKAOLWMNX B
cetn VIHTepHeT, AeaTenbHOCTW OHNaH-CPeacTB MacCoBOW MHpopmMauun (OHNanH-ra3eT, MHPOPMaLNOHHbIX
nopTanoB U T. M.), a Takke COBEPLUEHHO HOBOMY Aeny o knbepnpecnegosaHuv. Ha ocHoBe aHanusa
npakTukn EBponerickoro cyaa no npaBam YernoBeka caenaH BbIBOA O TOM, YTO cBoboaHoe
MeananpoCTPaHCTBO M NMpaBo Ha MHOpMaLMIO SBMNSETCS OCHOBOW Mtoboro AemMokpaTnyeckoro obLlecTsa,
cobntogeHve 6anaHca Mexay nNy6rnMYHbIMU Y YaCTHLIMW MHTEpecaMu, NPaBOM YerloBeKa Ha yYBaXKeHue ero
YaCTHOW XM3HW Y NPaBOM Ha BblpaXXeHWEe MHEHWS KpalHe BaXXHO B COBPEMEHHOM MPaBOBOM rocyapCcTBe.
KnioueBble cnoBa
EBponenckun cya no npasaM YerioBeka, MexayHapoaHas 3awmrta rnpas, MHPOPMaLMOHHbIE OTHOLLEHWS,
knbepnpecnenoBaHue

llagenvesa Jeenuna Anamonvesna, Ilaiiman Posza Xauamypoeua



NMnieMeHTAanMs HOPM MEKIYHAPOAHOI0 IPaBa 0 MPAaBOBOM cTaTyce OeikeHLeB B

3aKO0HOJATEJILCTBO POCCHIICKOM (perepaniy 1 MeXaHU3M MX peajin3aluu
AHHoOTauunA
lMponsBeneH aHanM3 NpMMeHeHNs HOpM MeXAyHapOAHOro Npasa B OTHOLLEHMW YCTaHOBIIEHUS MPaBOBOro
ctatyca 6exeHLeB, UX 3aLluUTbl, NpegocTaBneHns yoexuila B pOCCUIACKON NpaBoBon cucteme. Caenaxbl
BbIBOAbl O HECOOTBETCTBUM HEKOTOPLIX HOPM HaLMOHanbHOro npaea yHMBepcasbHbIM HOpMam.
YcTaHoBnEeHbl NpobrieMbl y)Xe Ha YpoBHe TepMnHOB. OBOCHOBaHa HEOOXOAUMOCTL JOMOSNTHEHUSI MOHATUS
«BexxeHeL» HOBbIMU KaTEropusiMmn 1 npusHakamm, TakuMm Kak BOOPY>KEHHbIE KOH(INKTbI B CTpaHe
NPUBbLIYHOIO MeCTa XuTenbcTBa. B 060cHOBaHMe aToro Tesnca npuBoguTcs 063op poccumnckon cynebHom
npakTukn. CaoenaHbl BbIBOAbI, YTO C NPABOBOW TOYKU 3PEHMS KaK HA YHMBEPCANbHOM, TaK U Ha
HaLMOHanNbHOM YPOBHSX CMOXMnack BeCbMa aeKkTMBHAA cuctema nomolum 6exeruam. OgHako Ha
npakTuke, Npu BO3HMKHOBEHMN HEOBXOOMMOCTY peanu3anmnmn Takux HOPM, BO3SHUKAT MHOMOYUCIEHHbIE
TpyaHOCTU. PEKOMEHAOBAHO peLUnTb AaHHble Npobnemsbl NyTeM yCTpaHEeHUs HECOOTBETCTBUS HOPM Ha
pasHbix ypoBHsaX. KoHBeHUns 1951 r. nepectana oTBevaTb NOTPEOHOCTAM 1 peanusam COBPEMEHHOIO
Muponopsiaka. BoisBneHa He06X0AMMOCTb NepecMoTpa BCEN CUCTEMbI HOPM B 3TON cdhepe 1
MMMeMeHTaumMm HOBOBBEAEHM B HaLMOHarbHble 3aKOHbI. [TpoaHanuanpoBaHa posib COTpyaHMYecTBa
YnpaBneHusi BepxoBHoro kommccapa OOH no genam 6exeHueB ¢ HauMoHanbHbIMU BEAOMCTBAMMN
Poccuinckon degepaumm, ykasaHa sHavdmmas porib AreHTCTBa B COBEPLLEHCTBOBAHUN 3aKOHO4ATENbHOMN
©a3bl Poccuiickon ®enepauun. PekomeHaoBaHo pa3paboTaTb MMNepaTMBHbIE HOPMbI, KacatoLmecst
npoueaypbl NpegocTaBneHus ctatyca bexeHua. lNpeanaraetcs npuaaTe O00MbLUIYIO OPUONYECKYO CUNY
Hbto-Mopkckoii geknapaumm, npuHsaToii B 2016 r., koTopasi B NOMHOM Mepe BOCMonHaeT npobernbl B 3TON
cpepe, 0gHaKO Ha OaHHbIA MOMEHT MMeEeT NMULLb peKoMeHaaTeNbHbIN XapakTep. BbigsBneHo yxectoyeHue
npaeun NpegocTaBneHns MPaBoOBOro ctaTyca 6exeHuam B pedynbTaTe aHanvM3a COBPEMEHHbIX TEHAEHLMI B
MUrpaunoHHon nonutuke Poccun. PekomeHgoBaHo HanT 6anaHc MHTEPECOB C TOYKM 3PEHUSA COOTHOLLEHNS
NPUHLMMNOB CyBEPEHUTETA U YBaXKEHUS NMpaB 1 CBOOOA YeroBeka.
KnroueBblie cnoBa
OexxeHel,, MUrpaHT, BbIHY>KAEHHbIN NepecerneHeL, UMMNIIEMEHTaLMs, NpaBa YenoBeka

*Opranusanus 3anpeuiena B PO



