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ToNbATTUHCKNIA rOCy[apCTBEHHbIN YHUBEpPCUTET, . TonbATTH, Poccna

ITpencraBieH aHamu3 Npo6/IeM 3aKOHOJATENLHOI per/laMeHTAlMN 1 IPAKTUKM IIPYMMEHEHNA CIIelMaIbHbIX BO-
MHCKMX BUJIOB YTOJIOBHOTO HAKAa3aHMA IO [JEMICTBYIOLIEMY BOEHHO-YTOIOBHOMY 3aKOHOJATENbCTBY Poccuiickoit
@epepanym. IIpucranbHoe BHMMaHME y/IeIEHO TaKUM BMJAM BOMHCKUX YTOZIOBHBIX HaKasaHMil, KaK JIMIIEHNUE
BOVHCKIX 3BaHNII, OTPaHIYeHIIe 10 BOGHHOIT C1y0e, Cofep)KaHue B AVCLUIIIMHAPHOI BOMHCKOI YaCTU U apecT
¢ copepxaHyeM Ha raynTBaxTe. CHOpMynMpoBaHoO ompefenieHre OHATUA «CIeluaabHble BOMHCKIE YTONOBHbIE
HaKasaHWA». [IpuBeena kaaccuyKans faHHbIX HAKa3aHMUIl Ha BUJIBI 110 pas/IMYHbIM OCHOBaHUAM. IIpoanann-
3MPOBAaHbI HEIOCTATKY II0/IOYKEHNI YTOJIOBHOTO 3aKOHA OTHOCUTETbHO BOMHCKMX YTOIOBHbBIX HAKA3aHMIA, a TAKXKE
cynebHasA NIpaKTHKa Ha3HAYeHNA JaHHBIX BUJIOB YTOIOBHOTO HaKa3aHMA OCY>KIeHHBIM BOeHHOCTyXaumM. Kpome
TOr0, CHOPMY/IMPOBAHBI IIPEJIOXKEHNA 10 BHECEHNIO M3MEHEHMIl 1 IOTIOJIHEHMIA B AeIICTBYIOIee BOCHHO-yTO/IOB-
HOe 3aKOHOJJaTe/IbCTBO, @ TAKXKe B CyfleOHYIO IIPAKTIKY ero IIpUMEeHeHA, HallpaB/IeHHbIe Ha COXpaHeHNe JaHHbIX
BUJIOB YTOJIOBHOT'O HAaKa3aHMsA, paclIMpeHNe IPaKTUKA UX IPYMEHEeHNA U TToBbILIeHNe nx s dekruBHOCTH. YiKa-
3bIBA€TCA Ha HEOOXONMMOCTD BbIAB/ICHNA IPUYMH HEIIPUMEHEeHMA OT/Ie/IbHBIX BUJIOB BOMHCKMX YTOJIOBHBIX HaKa-
3aHMIT U UX ycTpaHeHuA. [IofBeprayThl KPUTHKE IPEIIOKEHNA, HallpaB/IEHHbIE Ha UCK/IIOYEHME U3 YTOTIOBHOTO
Koflekca PO crenmanbHbIX BOMHCKMX BUJIOB YTOIOBHOTO HAKa3aHMUsA, IOCKONbKY TaKas TEHJEHIMA UCKII0YaeT
IPOBO3IIAIIEHHO® MHOr000Opasiie BUJ0B yrOMIOBHOTO HaKa3aHMsA, He 03BOJIAET yYUThIBATh CIIELVa/IbHBLI CTATyC
CyO'beKTOB YrOIOBHOI OTBETCTBEHHOCTH, YTO MCK/IIOYaeT MHAMBYUAYaMM3aIio 1 fuddepeHInaIio yroIoBHO
OTBETCTBEHHOCTH ¥ YTOJIOBHOTO HAaKa3aHMA BOEHHOCTY>XamuXx. Ilosuiusa aBTopa IOgKpeIieHa aHaIM30M MHe-
HUJI yYEeHBIX, IPAKTUYIECKOIO MaTepuaa, 3aKOHOIIPOEKTHOI JesATe/TbHOCTI.

Kniouesvie cn106a: BOEHHO-YTOTIOBHOE 3aKOHOZIATEIbCTBO, YTOJIOBHAA OTBETCTBEHHOCTh BOCHHOC/TY KAIINX, CIIEI-
aJIbHbIe BUJIBI YTOJIOBHOI'O HaKa3aHNA, BOMHCKIE YTOJIOBHbIE HAKA3aHII, IMIIeH)e BOMHCKOTO 3BaHIA, OTpaHude-
HIfe TI0 BOEHHOII C/Ty»X0e, apecT ¢ Cofep)KaHneM Ha rayITBaxTe, COfep KaHue B AUCHUIUINHAPHOI BOMHCKOI YaCTIL.

OCKOJIbKY CII€lIVa/IbHbIE BOMHCKIE YTO-
JIOBHbI€ HaKa3aHVA ABIATCA Tpagunim-
OHHBIMU [/I1 OTE€YE€CTBEHHOI'O YI'OJIOB-

CneuuanvHvle 80UHCKUE Y207106HbIE HAKA3A-
HUS eCMb Mepbl 20CY0APC8eHH020 NPUHYHOEHUS,
HAa3Ha4aemvle N0 NPU2060PY CYOA BOEHHOCTYHA-

HOrO IIpaBa [11; 12], MBI 3aHMMaeMcCs aHaIN30M
TAHHOTO YTOJTOBHO-IIPAaBOBOTO MHCTUTYTA C LIE€/bIO
NOBBILIEHNS 9()PEKTUBHOCTY €ro HOKTPUHAIBHO-
ro 000CHOBaHMUsA, 3aKOHOJATENIbHON perlaMeHTa-
VIV Y IPAaKTUYEeCKOTO IpUMeHeHus [5-8].

YK PO B npegycMOTpeHHOM B CT. 44 mepedne
BUJIOB YTOJIOBHBIX HaKa3aHUI TakKe CONEP>KUT
TPYIIY CIeLMa/IbHbIX BOMHCKMX BUIOB YTOJIOBHBIX
HaKa3aHUIl, KOTOpble aJ[peCOBaHbl BOEHHOCTY>Ka-
IVIM U IPeCTaB/IAIOT co60it mopcuctemy. K rakum
HaKa3aHUAM, B YAaCTHOCTM, OTHOCATCA NMILEHNe
BouHCKoro 3BaHus (ct. 48 YK P®), orpannyenne
1o BoeHHoI1 cmyx6e (cT. 51 YK P®), apect ¢ oT6BI-
BaHNeM Ha raynrsaxTe (4. 3 cT. 54 YK P®) u conep-
YKaHMe B IVMCIMUITIHAPHOI BOMHCKOI YacTH (CT. 55
YK P®). TauHbIlI TOAXO[, BOCIPUHAT U B COBpe-
MEHHOJI JOKTPUHe YTOTIOBHOTO IIpaBa [16, c. 41].

* CraTbs BBINOTHEHA TPy nopaep>xke Poccuiickoro donpa GyHmamen-
Ta/bHBIX uccnefoBanuit (POOV), mpoexr Ne 20-011-00141 A «Yro-
JIOBHO-TIPABOBOE BO3/IEJICTBUE KAaK PeaKIsA roCyfapcTBa Ha IPecTy-
IUIEHNA M TMIPeCTYIHOCTD 1 €0 POjb B 0becreyeHnyt HalMoHaIbHO
6esomacHocTi Poccum».

WUM, NPUSHAHHBIM BUHOBHLIMU 8 COBEPULEHUU
npecmynsieHuti, U 3aKm04aOuuecs 8 npedycmo-
mpentvix YK PO usssamusx u ozpanuteHusx npas
U c80000 B0EHHOCTYHAULUX 8 CHEUUPUUECKUX YCTIO-
BUSAX NPOXONHOEHUS 80€HHOTL CLYHObL TUOO 6 NONTHOM
JIUMEHUU CMAMyca 60eHHOCTIYHAw,e20 ¢ nomepe
CBA3AHHIX C HUM NPeUMyuLecms.

BouHckue yronoBHble HaKa3aHUA C YYETOM KX
IPUPOZBI 1[e7IeCO06pasHO MOAPA3AETISTh Ha 0MHO-
cumenvHo 80UHCKUE, KOTOPbIe MOTYT IIPUMEHAThCS
¥ K VIHBIM KaTeTOPVSIM OCY)X/JeHHBIX, HO TIPM IPU-
MEHEHNM VX K BOGHHOCTY)KAIl[M MMEIOT OIpefe-
NeHHYI0 crienn UKy (apecT; MiiieH e CIelaTbHO-
IO, BOMHCKOTO MJ/IM IIOYETHOTO 3BaHMsA, KIACCHOTO
4MHA U TOCYJAPCTBEHHBIX HATPAJ), U aAOCOMOMHO
80UHCKUe, IPUMEHEHe KOTOPBIX a[peCOBAHO MC-
K/TIOYUTE/IbBHO BOEHHOCTYXALM (OrpaHmYeHne
TI0 BOEHHOII CIIy>K0e; cofiep>kaHe B JYCLIUIIINHAP-
HOJ BOMHCKOI yactu) [13, c. 278].

B cBA3uM ¢ peanmsanueii crnenuanbHON Lenn
BOMHCKMX YTOJIOBHBIX HAaKa3aHUII — BOMHCKOTO
BOCIIMTAHIS, JaHHbIe HAKa3aHUA YMECTHO IOApas-
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IeNATh: Ha C6A3aHHble C O2paHuveHuem cmamyca
goeHHoCyHaue2o (apecT ¢ OTOBIBaHMEM Ha Ta-
YIITBaxTe, COflep)KaHue B JUCLUIUIMHAPHO BOVH-
CKOJl 4acTy, OTPaHMYEHME IO BOEHHOI cny>i<6e),
Ipy TPVMEHEHN! KOTOPbIX BOEHHOCHTY)Kalllue He
yTpauuBalOT CBOErO CTATyca, OCTAITCSA YIeHAMMU
BOWMHCKOTO KOJJIEKTUBA U IPOJO/DKAIOT IPOXOANTH
BOEHHYIO CIYXOY; c853aHHble ¢ UUeHUeM cnelyu-
A7bHO20 CMAmyca 60eHHOCKYHauleeo (NUIIeHIe
BOVMHCKOTO 3BaHNs), NPV IPUMEHEHUU KOTOPBIX
BOEHHOC/Ty>KAlIlJie YBOIbHSIOTCS C BOCHHOI CITyX-
OBbI ¥ yTPaYMBAIOT CTATYC BOEHHOCTY KAIIIETO.

B 3aBucuMOCTM OT CpOKa CIiel[najibHble BOVH-
CKIle HaKa3aHMsI YMECTHO TaKKe IO[pasieNsiTh Ha
CpouHvle, KOTOpble UMEIOT 3aKOHOJATE/TbHOEe W3-
MepeHye ¥ Ha3HAYalTCsl Ha ONpele/IeHHBIN CPOK
(comep>kaHue B AUCIUIITMHAPHON BOMHCKOI 4acTH,
apecT ¢ OTOBITVEM Ha rayITBaxTe, OTpaHNYeHNe 110
BOEHHOII CITyx0e), U beccpouHvle, KOTOpPbIe He MIMe-
IOT OIIP€JIe/IEHHOTO CPOKA M3MepeHsI ¥ Ha3HAYakoT-
cs1 6e3 ero ykasaHys (IMIIeHNe BOMHCKOTO 3BaHIA).

ITonoxxenns YK P® o cnenyanbHbIX BOMHCKIX
BU/JaX YTOIOBHOTO HAaKa3aHUs TPeOYIOT IPUCTaIb-
HOTO BHUMAaHUSA ¥ 3HAYUTENbHOTO pedopMupoBa-
HUSI B Ie/IAX COXPAHEHMs JAaHHBIX BUJOB yTOJIOB-
HOTO HaKa3aHus U X 9(pPeKTUBHOTO IpUMeHEH .

[Ipexxe BCero, Kak MBI YK€ HEOTHOKPATHO
OTMeYasIyi, YMeCTHO HOpMaTMBHOe 06ocobreHie
[QHHOJ TPYIIIBI YTOJOBHBIX HAaKa3aHMIl IOCPen-
ctBoM Boifienenusa B O6ueit vactu YK PO orpenb-
HOI HOPMBI, KOTOpasi CofiepKana Obl UX TepeYeHb
[5-8]. lanHas HOpMa crama OBl HEOTHEM/IEMOI
Y4aCcThI0 COBOKYITHOCTY HOPM, PerlaMeHTUPYIOIINX
YTOJIOBHYI0 OTBETCTBEHHOCTb BOEHHOCHTY)KAIINX,
YCTIOBHO MMEHYeMOJ BOEHHO-YTOTIOBHBIM 3aKO-
HOJATENbCTBOM [2, ¢. 8-23]. OTyacTy Takas ujes
MMeeT MeCTO B IIpeJl/laraeMbIX Hay4YHBIX POEKTaX
VK PO [10, c. 88].

JTuwenue sounckozo 36anust. Bomackoe 3BaHume
11e71ecO00pa3HO PacCMaTPUBATH B IIMPOKOM M B y3-
KOM CMbIC/TE. B IMPOKOM — KaK IPUHAIEXKHOCTD K
KaTerOpUY BOEHHOCTY)KAIINX, IO TBep)K/jeHNe Ha-
JINYMSA CIELMANTbHOTO CTaTyca BOEHHOCTY KAIIETO.
Hanpumep, KasaHcknii rapHM3OHHBINI BOEHHBIN
CYZ B 000CHOBaHME pelIeHNs O TUIIEeHN BOCHHOC-
JTy>Kalllero BOMHCKOTO 3BaHMs yKasas, 4YTO MOACY-
AUMBI (PAKTOM COBEpIIEHVS] MHKPYMIHNIPYEMOTO
eMy JessHUs «JVICKPeOUTUPOBAT BBICOKOE 3BaHIE
BOEHHOC/Ty>Kalllero»'. B y3koM — kak KOHKpeTHOe
IIO/IO)KeHMEe B BOMHCKOW MepapXmiu, JOCTVDKEHIEe
BOEHHOCTTY>KAIl[er0 B BOGHHO-CTY>KeOHOI Kapbepe
IIPYU IPOXOXK/IEHN BOEHHOI CITYKOBI.

B coorBercTBMM C TpeGOBaHMAMU BOMHCKOTO
3aKOHOJATeNbCTBa (MoAN. «i» 1I. 1 cT. 51 Depepanb-

' Cm.: Ilpurosop KasaHckoro TrapHM30HHOrO BOEHHOTO Cyja
Ne 1-1/2019 ot 25.01.2019 1o yromoBHoMy feny Ne 1-1/2019 // Cype6-
Hele 11 HopMartuBHble akTel PO. URL: http://sudact.ru (gara obpare-
Hust: 25.09.2019).

HOTO 3aKOHa oT 28 mapTa 1998 1. Ne 53-d3 «O Bo-
VIHCKOJT 00513aHHOCTY U BOEHHOI CTyxX0Oe»?, 1. 27
cT. 34 Ilono>xeHnsA o MOPAAKe MPOXOKAEHUA BOEH-
HOII CTy>KObI, yTB. YkasoM IIpesupenta PO or 16
ceHTAOps 1999 I. Ne 1237) B crydae JMIIEHNA BO-
€HHOC/TY>KallleT0 BOMHCKOTO 3BAaHNUA OH IOMAJIEKUT
0e3yCTTOBHOMY YBO/IPHEHUIO C BOEHHOII CITy>KOBI.
CoOoTBeTCTBEHHO, NIPM Ha3sHAuYeHUM CY[OM HaKa-
3aHMS B BUJe JMIIEHUS BOMHCKOTO 3BaHUA OCY-
JKII€HHBIIl JIMIIAETCA CTATyCa BOEHHOCTY’KaIlero,
YTO JICK/IIOYaeT BO3MOXKHOCTD JIa/IbHEIIIIeTO IIPo-
XOXJIeHsI UM BOEHHO cny>1<6b1. Tlonaraem, 4to
MMEHHO 3TO IIO/IOKeHNE OTPULATE/IbHO BIMsAET Ha
IPAaKTUKY IPMMEHEHNA CylaMI JAHHOTO BU/Ia yTO-
JIOBHOTO HAKa3aHWUA. B maHHOM ciry4yae pedb uper
O JINIIEHN BOEHHOC/TY>KAIIMX BOMHCKOTO 3BaHMA
B LIMPOKOM CMBICTIE, T. €. KOI7Ia BOGHHOCTY KAl
NMIIAETCS 3BaHMA BOEHHOCTY>KAIero KaK TaKOBO-
T0, COOTBETCTBYIOIIETO NMPAaBOBOI0O CTaTyca U BCEX
CBA3aHHBIX C HUM IPUBWIETHI, 671ar ¥ BO3MOXKHO-
cTeil. MHOIMe aBTOPBI CIIpaBe[/INBO aKLEHTUPY-
10T, YTO CYTb /IAaHHOTO BUJIA HaKa3aHMA CBOUTCS
MMEHHO K JINLIEHNI0 BOEHHOCTY)KAI[er0 BOMHCKO-
ro 3BaHNA, @ He K CHYDKEHUIO BOMHCKOTO 3BaHMA [3,
c. 154; 9, c. 146].

B cBssu ¢ atum npepyiaraeM pgononHuts YK PO
elje OJHUM BU/IOM HOIIOTHUTEIbHOTO CIIeIVaslb-
HOTO BOMHCKOTO HaKa3aHUA — CHuxeHuem (unu
noxusxcenuem) 6 ounckom 3éanuu [1, c. 90], cytp
KOTOPOIO JIOJDKHA CBOJUTbCA K JIMLIEHUIO OCY-
JKIEHHOTO BOEHHOCTY)Kaller0 TOTO OYepefHOro
BOMHCKOTO 3BaHU:A, KOTOpOE MMeeTCA y Hero Ha
MOMEHT BBIHECEHUA IIPUTOBOPA, U COXPAHEHMIO
32 HUM CTaTyca BOEHHOCTY>KAlLero M BO3MOXKHO-
CTU MIPOIO/DKUTD IPOXOXK/eHUEe BOCHHO CITY>KObI
B BOMHCKOM 3BaHUM, INpeJIIeCTBYIOIeM JIMIIEH-
HOMY. To ecTb HAaHHBIN BUJ HAaKa3aHMS YIUTBHIBAT
ObI BOMHCKOE 3BaHME B €ro y3KOM (KOHKPETHOM)
CMBICIE KaK IOJIOJKE€HNE BOEHHOCTY>KAIlETO B BO-
MHCKOJ MepapXmy Ha MOMEHT COBepIleHM: IIpe-
CTYIUIEHNA M BBIHECEHN: IpUrosopa. B atom ciy-
yae BOEHHOCHTY)XKaluii OyfeT nuimarbcs Tex Omar
U IPVBWUJIETUI, KOTOPbIe CBA3aHBI C KOHKPETHBIM
BOMHCKMM 3BaHMeM. /|1 JaHHOTO HaKa3aHMA Iie-
71eCO00pasHO NPERYCMOTPETh BO3MOXKHOCTb €rO
HasHa4YeHs 32 COBepIIIeHe IPeCTyIUIeHMI T060i
KaTeropuM TSDKECTH, MCXOAS U3 XapaKTepUCTUKI
TMYHOCTH OCY>KI€HHOTO BOEHHOCTY>KaIIero.

ITpn sToM HakasaHue B BUJe JMLICHNA BOUH-
CKOTO 3BaHMA OYJeT OTOXIECTBIATBCA MIMEHHO C
JUILEHNEM OCYXK[IEHHOTO CTaTyca BOEHHOC/TYy>Ka-
IL[ETO 11 YBO/IbHEHNMEM €TO C BOCHHOIT CITY>KOBl, T. €.
SBJISITBCS O0/ee CTPOTrMM HaKa3aHyeM B CPaBHEHNNI
C MIOHVDKEHNEM B BOMHCKOM 3BaHVM U C OO/IBIINM
IIOTEHI[Ma/IOM YTOJIOBHO-IIPAaBOBOTO BO3EIICTBIIA.

2O BOMHCKOIT 0053aHHOCTM U BOEHHOII C1yx6e : defiep. 3aKOH OT
28.03.1998 Ne 53-®3 (pep. ot 15.10.2020) // Cobp. 3aKOHOZATETBCTBA
P®. 1998. Ne 13, cT. 1475.
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Kpome TOrO, CHU)KEHME B BOMHCKOM 3BaHUU
MO>KHO OyfieT Ha3Ha4yaTh B KaueCTBe JOIIO/THIUTE/Ib-
HOTO BUJIa HaKa3aHMA K OCHOBHBIM BOVHCKUM BJ-
IaM HakazaHMA. B HacTosllee BpeMs codyeTaHUe
OCHOBHBIX BOMHCKNX BUIOB HaKa3aHMUs C JINIIEHN-
€M BOMHCKOTO 3BaHIsI HEBO3MOXXHO.

Ozpanuuenue no 60eHHoil ciysc6e. [laHHDI BUJ,
YTOZIOBHOTO HaKa3aHMs MPeJyCMOTPeH B KauecTBe
CIIeIMa/IbHOTO Jja/IeKO He BO BCeX CAHKIIVAX CTaTel
1. 33 YK P®. B cBA3u ¢ yeM Heo6X0AMMO paciin-
pUTb cdepy ero ImpMMeHeHMS B CAaHKIVAX CTaTeil
JaHHOJ I7IaBBI, 4TO OyAeT crioco6cTBOBaTh Andde-
peHIMALNM YTOJIOBHO-IIPABOBOTO BO3JENCTBUA B
OTHOIIEHN) BOEHHOCTY)AIlIMX U COOTBETCTBOBATD
y>Ke YCTOSIBLIENICS JIOTMYECKON IIeIIOYKe «CIIeIlM-
QJIbHBINl CYO'beKT OTBETCTBEHHOCTU — CIeIuasib-
HbI€ COCTAaBBI IPECTYIUIEHNII — CIIelIa/IbHbIe BUBL
YTOJIOBHOTO HaKaszaHus» [4, c. 253].

3akpennenHoe B YK PO nonoxeHnue o Tom, 4TO
orpaHMYeHIe 10 BOGHHOII CTy>KOe IPUMEHUTEIbHO
K BOGHHOC/TY Kall[VIM SBJISI€TCS aJIbTepHATUBOI yTO-
JIOBHOMY HaKa3aHUIO B BUJe UCIIPAaBUTENbHBIX pa-
00T, MeeT PsAfi HEOCTATKOB, TPEOYIOLVX PeIIeH s

Bo-nepspix, B 4. 1 ct. 51 YK P® npenycmo-
TPEHO, YTO OTpaHMYeHNe II0 BOCHHON CIyX0e Ha-
3HAYAeTCs 8MeCo VCIIPaBUTENbHBIX PaboT, T. e.
pedb He UieT O Ha3HAuYeHNM B IOpsKe 3aMeHbl. B
CIydae COBEpIIEHNMsI BOEHHOCTY)XAILIMM 00111eyro-
JIOBHOTO IpPeCTYIIEHNsI CYAY He ClAefyeT CHadaja
Ha3HaYaTb BMHOBHOMY HaKa3aHle B BUje UCIpa-
BUTE/IbHBIX PaboT, a 3aTeM IIPOU3BOLUTH €T0 3aMe-
Hy Ha HaKa3aHle B BiJie OTPaHNYeHNA 10 BOGHHOI
cayxo6e [3, c. 96]. CygaM B TaKMX CITy4asax C/IefgyeT
cpasy B nopsigke 4. 1 ct. 51 YK P® nHasHauaThb Ha-
KasaHle B BU/ie OTPaHIYEHVsI II0 BOEHHOII CryxXbe
B IIpefie/laX CpoKa 1 pa3Mepa, IpedyCMOTPEHHBIX B
CAHKILMU CTAThU /ISl UCIIPABUTENbHBIX PabOT.

[IpenycmoTpenHas B 4. 1 c1. 51 YK PO dopmy-
JMPOBKA O3HAYaeT, YTO HA3HAYeHME YTOJIOBHOTO
HaKasaHMs B BIJle UCIIPABUTE/IbHBIX PaOOT B OTHO-
HIEHNY BOEHHOCTY)XAIUX MCKModeHo. CooTBeT-
CTBEHHO, 00 3TOM HEOOXOIMMO CIe/aTb OrOBOPKY
B 4. 5 ¢T. 50 YK PO®. Takoe perreHne, B 4aCTHOCTH,
HEOJHOKPATHO IIpeJIarajoch aBTOpaMy 3aKOHO-
npoekTa Ne 130883-3 ot 19 centabps 2001 r. «O
BHECEHUM M3MeHeHuiT u gomnonHenuin B YK PD»
(m. 2 ct. 1), OfHAKO [JTAaHHBII 3aKOHOIIPOEKT He GBI
IPUHAT U B UTOTe ObIT OTO3BAH'.

Bo-BTOpBIX, 3aKOHOJaTeNb, TeM He MeHee, 3a-
KpeIlIAeT KaK pas3Hble CPOKM 3TVUX HaKa3aHUIL: IIpK
VICIPABUTE/IBHBIX PaboOTax — OT JBYX MeCALeB JI0
IOBYX JIeT, a IIpY OTpaHMYEeHNM 110 BOEHHOI CITyX-
0e — OT Tpex MecsIleB 0 [IBYX JI€T, TaK ¥ Pa3HbIe
pasMepnl JeHEXHBIX YAep>KaHMI, NpUMeHAeMBbIX

! CM.: DJeKTpOHHAs PeruCTPAlOHHAas KapTa Ha 3aKOHOIPOEKT
Ne 130883-3 ot 19.09.2001 «O BHeceHUM M3MEHEHU U TOTOTHEHNIT B
YK P®». URL:http://asozd2.duma.gov.ru/main.nsf/(printzp)?OpenAg
ent&RN=130883-3&123 (ata obpaiyenus: 08.12.2019).

B paMKaxX JaHHBIX HAKa3aHMUIl: IPU UCIPABUTENb-
HBIX paboTax — oT 5 0 20 %, Ipy OrpaHNYEHNM 110
BOEHHOI1 cmy>k6e — 10 20 %. O4eBUAHO, YTO TAKOM
HOZXO/, CO3/laeT TPYLHOCTYU IpY HasHAaYEeHUU Ofi-
HOTO 13 9TVUX HAKa3aHMII BMECTO IPYTOTO M CTaBUT
B HepaBHOE I0JIOKEHIEe OCY>K[JeHHbIX BOEHHOCITY-
XKAIVX U TpakKpaHCckux i, Hambornee menecoo-
OpasHBIM B CBA3U C STUM IIPEACTABIIACTCA ypaB-
HATDb JAaHHbIE HAKA3aHUS B CTOPOHY 3aKpeIUIeHNs
MaKCMMaJIbHO HU3KMX IPEMe/oB CPOKOB U pasMe-
POB yaepXaHuit. B vactHocTy, B 4. 1 cT. 51 YK PO
3aKpENUTh CPOK OT ABYX MeCsALeB /IO [IBYX JIeT, a B
4. 3 cT. 50 YK PO npenycMoTpeTh pasMep yrepka-
HMIT 13 3apaboTHOI IIaThl He cBbiie 20 %.

YK P® He mpemycMaTpuBaeT BO3MOXXHOCTHU
3aMeHbl OTpaHMYeHNsI 10 BOEHHO CIy>k6e 6osee
CTPOTMM BUIOM HAaKas3aHMs B ClIydae 3/I0CTHOTO
YK/IOHEHNUA OCYK/IEHHOTO BOEHHOCTY)KAll[ero OT
oTObIBaHMA 3TOro HakasaHusA. Ilomaraem, 4To 3TO
ABNIAETCA YIyLeHMeM 3aKOHOJATeIsA M JJaHHbBIN
npoben Hyxpaerca B BocrmonHeHmu. CooTBert-
CTBEHHO, B CcT. 51 YK P® cnefgyer npegycMoTpeTh
B C/Iy4ae 3JI0CTHOTO YK/IIOHEHNA BO3MOXXHOCTD 3a-
MeHbI JAHHOTO HaKa3aHN JIMIIeHIeM CBOOO/bI 113
pacdeTa OAVH JIeHb JMILIEHNA CBOOO/BI 32 TPU JHS
OTpaHNYeHNA 110 BOGHHOII CITyXOe.

Apecm ¢ ombvieanuem Ha zaynmeaxme. Ot-
Ie/bHble ABTOPHl CYMTAIOT APecT OJHO3HAYHO
«INIIHVM» BUIOM YTOJIOBHOTO HAaKa3aHNA, OTMe-
Jas ero Helenecoo6pasHOCTb U TO, YTO OH KOHKY-
pUpyeT C KPaTKOCPOYHBIM JIUIIEHVEM CBOOOHBI,
¥ TIPaBOIPYMEHMUTENb YCIEHIHO OOXOAUTCA IO-
cnemauM [15; 17, c. 132; 18, c. 31]. B aT0it cBsA3H
B IIpejylaraeMbIxX y4eHbIMM IpoekTax YK PO pan-
HBIl BUJ] YTO/IOBHOTO HAKa3aHMs, B TOM 4YKC/Ie U
KaK CIIelMaJbHOrO BOWMHCKOIO, OTCYTCTBYET [10,
c. 88; 18, c. 64-72]. Tlomaraem, 4TO TaKOI HOIXOJ,
BeCbMa COMHUTEJIEH U IPOTUBOPEUUT IIPUPOTE U
3HAYEHNIO JAHHOTO BJJA HAKA3aHMs, B TOM 4NCTIe
¥ KaK CIlelinaIbHoro BonHckoro. He cienyer 3a6bI-
BAaTb, YTO M3HAYA/IbHO apeCcT BBOAWICA B CUCTEMY
HaKa3aHMIl He KaK aJIbTePHATVBa KPATKOCPOYHOMY
JIMIIEHNIO CBOOOMBI, @ KaK IPe/IIeCTBYIONINIT eMy
Buzi. OHAKO, ONYCTUB HVDKHMIL IIpefieT IUIIeHNs
cBOOOAIBI HIDKE MIeCTU MecCsALeB, 3aKOHOATeIb
CBEJI 3TY UJEI0 K HYJIIO.

Panee B 4. 4 c1. 50 YK PO 65b1712 perycMoTpeHa
BO3MO>KHOCTb 3aMeHBI VICTIPABUTE/IbHBIX PabOT ape-
CTOM B CJIy4ae 3/I0CTHOTO YKJIOHEHMUs OT UX OTOBI-
BaHuA. VIcxopis 13 TOro, YTo orpaHnYeHe 110 BOEH-
HOII CTy>k0e paccMaTpyBaeTCs 3aKOHOAATeNeM KaK
a/IbTepPHATVBA UCIIPaBUTEIbHBIM PaboTaM, yMECTHO
Ob1I0 OBI IO AHAIOTUM C IPeXHeN pefakiyen 4. 4
cT. 50 YK P® (xoTopyto, KCTaTy, TaKxKe C/IefOBajIo
OBl BepHYTb B IIPEXXHMII BIUJ) IPELYCMOTPETH BO3-
MO>XHOCTb 3aMeHbI O'paHIYEHNs 110 BOEHHOM CITyK-
Oe apecTOM 13 pacyeTa OfMH IeHb apecTa 3a IBa JHs
OTrpaHIYeHMs 10 BOCHHOII CIy>k0e.
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B cootBercTtBUM C 4. 1 cT. 73 YK P® apecr c oT-
ObIBaHMEM Ha raynTBaxTe He MOXKeT OBbITh Ha3Ha-
YeH BOEHHOCTY>)KallleMy yCIOBHO. JIorika 3aKoHO-
JaTessl TAKOBA, UTO 9TO U 6€3 TOro KpaTKOCPOUHOe
HakasaHMe HeOOJIbIION CTEeIIeH) YrOJIOBHO-IIPABO-
BOII perpeccuu, KOTOpoe HeleriecooOpasHo Ha3Ha-
4aTh YCIOBHO [19, c. 480]. OgHako, Takoe pelieHe
3aKOHOfIaTeNIA BeCbMa CIIOPHO, IOCKOJIbKY apecT
IpefyCMOTPeH 3a IPecTYIUIeHUs HeOOJbIIoN U
CpenHell TsHKeCTU U ObIIO OBl pa3yMHO VIMEHHO B
TaKUX C/Ty4asdx MpefycMOTpeTb BO3MOXKHOCTD yc-
JIOBHOTO OCyX/eHns [14, c. 112-114].

Cooepicanue 6 OUCUUNTUHAPHOLL BOUHCKOL
yacmu. CrefyeT COITTACUTBHCA, YTO JieICTBYIOLAA
¢dopmymmposka 4. 1 ct. 55 YK PP oTHOCHTENTBHO
KaTeropuii BOGHHOCTY)KalluX, K KOTOPBIM IIpJMe-
HsAETCs TaHHOe HaKa3aHle, ycTapesa U He COOTBeT-
CTBYeT IOJIO>KEHUAM JIeJICTBYIOIIEr0 BOMHCKOIO
3aKOHOJIATe/IbCTBA, KACAMOUIVMCH MOpsA/Ka KOM-
IJIEKTOBAHNSA apMUM M OCHOBAHUII MPOXOXKIEHU
BOEHHOIT CTy>KOBI (4. 1, 3 cT. 22 DenepanbHoro 3a-
KoHa «O BOMHCKOII 00513aHHOCTY ¥ BOGHHOU CITy K-
6e», 1. 1 cT. 2 ®PepmepanpHoro 3akoHa «O craTyce
BOEHHOCTyXamux»' n ap.) [19, c. 522]. Ilonara-
eM, 3aKOHOJjaTe/Ib TO/DKeH c(OpMYINpOBaTh KPyT
CYObeKTOB 3TOTO HaKa3aHUSA KaK «B0EHHOCYHa-
wiue, NPoxoosu4Ue BOEHHYI0 CIYHOY HA OONHHO-
CMAX PAO0B020 U CEPHAHMCKO20 COCMABA, eCU OHU
HA MOMEHM BblHeCeHUS NPpu2060pa He OMCLyHcUIU
CPOK, pABHULIL YCMAHOB/IEHHOMY 3AKOHOM CPOKY
CTLYHcObL NO NPU3LIEY».

Ilenecoo6pa3Ho 3aKOHORATENBHO PaCHIMPUTD
MPUCYTCTBME NAHHOTO HaKa3aHMA B CAHKLMAX CTa-
Teil 0 IPeCTYIUIeHNSX IIPOTHUB BOEHHOI CITY>KOBI (B
YaCTHOCTH, 4. 2 CT. 332, 4. 2 ¢T. 335,4. 2 m 4 cT. 337
YK P®). B ocTanbHBIX ClIy4asx CyAbl MOTYT pac-
CMaTpUBaTh BOIPOC O HA3HAUYEHU!U BOEHHOCTY>Ka-
VM JAHHOTO BJJIa HaKa3aHMA MHAUBUJYAIbHO B
HOPsI/IKe 3aMeHBI JINIIeHNsI CBOOOJBL.

B cnydae 3aMeHbI cofiep)KaHUEeM B AMCLVIUIU-
HapHOJI BOMHCKOI YaCTV HaKa3aHNA B BUJie JIUIIe-
HIA cBOOOIBI BOSHUKAET HECOOTBETCTBIE HIDKHIX
Ipefie/ioB TAHHBIX HaKa3aHWUil: NPUMEHUTETbHO
K JIMIIEHNIO CBOOOIBI — 9TO 2 MecsIa, a K cofep-
JKQaHMIO B IVICUVIUIMHAPHOM BOMHCKON 4YacTy — 3
Mecsla. MHoOrne aBTOpbl OTMEYal0T TaKyl0 HeECO-
I7TaCOBAaHHOCTb, OTHAKO YKIOHAKIOTCA OT PEKOMEH-
TaLMil O pelleHNI0 3TON IpobIeMbl B CYIL€6HOI71
npaktuke [16, c. 84; 19, c. 512]. ITonaraem, 4To cio0-
Ba 3akoHopgartend B 4. 1 ¢T. 55 YK P® «Ha ToT ke
CPOK» HAIOT CyfaM IIpaBO Ha3Ha4aTbh Cofep KaHue
B JIMCUMUIIMHAPHOJ BOMHCKOJM 4YacTU B IOpsJKe
3aMeHBbI IMIIEHN CBOOOBI HA CPOK OT ABYX MecCs-
1eB. B 11e710M xe B 3aK0OHe 11e71ecO000pa3HO CHUSUTH
HIDKHUT TIpefiest 00111ero cpoKa cofiepyKaHms B [IUC-
LUIIIMHAPHON BOMHCKOI YacTU [0 [IBYX MecsAlLIeB.

'O craryce BoeHHOCTyXaIuX : defep. 3akoH oT 27.05.1998 Ne 76-
®3 (pen. ot 27.10.2020) // Cobp. 3akoHoparenpcta PO. 1988. Ne 22.
Cr. 2331.

Bo3MO>XHO HasHayeHMe NAHHOTO BUJA HaKasa-
HIA 33 TSHKKOE U 0C000 TAKKOe IPeCTYIUIEHNE B
HOps/IKe 3aMeHbl JNIIEHNS CBOOOIBI, MOCKONbKY
HUKAKMX OIPAHMYEHMII OTHOCUTE/IBHO KaTeropui
npectymnennii B cT. 55 YK PO He npemycmoTpe-
HO. B aToi11 cBA3M cnepyer nmopaep>Karb npejaoxe-
HIEe 0 He0OXOIMMOCTH BK/IIOUeHNA B cT. 55 YK PO
3anpeTa HasHAUYeHMA BOEHHOCTY>KAILIVMM JIAaHHOTO
BIJIa HaKa3aHNUA 3a COBEpILIeHNE 0CO00 TKKUX
npectymieHnii [16, c. 91].

B njenoM MblI KaTeropm4eckyt He COIIACHBI C TEH-
IeHIMell Ha MCKIIOYeHMe BOMHCKUX YTOTOBHBIX
HaKa3aHUIT 13 IeJICTBYIOIIETO yTOJIOBHOTO 3aKOHO-
JaTenbCcTBa. BMecTo BbIAB/IEHNA IPUYMH HETIpUMe-
HEeHN:A OTHENbHBIX BUJOB YTOTOBHOTO HaKa3aHUA I
HOIBITOK MX YCTpaHeHMs, IPUHUMAETCs Kypc Ha
yCcTpaHeHNe CaMNX YTO/IOBHBIX HakasaHmit. Takas
HONMUTUKA MCK/IIOYaeT IPOBO3IJIALIEHHOE MHO-
roo6pasne BUIOB yrOJIOBHOTO HaKasaHUs, a MpU-
MEHMTE/IbHO K BOEHHOCTY)KAalllUM He I103BOJAeT
YUUTBIBATDh CIEIV(PUKY UX CTATyCa, YTO B IIe/IOM
OTHIOZ[b HE CHOCOOCTBYeT MHAMBUya/IV3aLNUU U
muddepeHIanNM YTONTOBHOM OTBETCTBEHHOCTI I
YTOTIOBHOTO HaKa3aHNs BOEHHOCTY Kall[UX.
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Special Military Criminal Penalties:
Status and Prospects

© ZakomoldinR. V., 2020

Presents an analysis of the problems of legislative regulation
and practice of applying special military types of criminal
punishment under the current military criminal legislation of
the Russian Federation. Close attention is paid to such types
of military criminal penalties as deprivation of military ranks,
restriction on military service, detention in a disciplinary military
unitand arrest with detention in the guardhouse. The definition of
“special military criminal penalties”is formulated. The classification
of these punishments into types on various grounds is given.
The author analyzes the shortcomings of the provisions of the
criminal law regarding military criminal penalties, as well as the
judicial practice of assigning these types of criminal punishment
to convicted military personnel. In addition, proposals for
amendments and additions to the existing military criminal
legislation and in court practice to preserve data types of criminal
punishment, an increase in the practice of their application and
increasing their effectiveness. It is pointed out that it is necessary
to identify the reasons for the non-use of certain types of
military criminal penalties and eliminate them. Proposals aimed
at excluding special military types of criminal punishment from
the Criminal code of the Russian Federation have been criticized,
since this trend excludes the declared variety of types of criminal
punishment, does not allow taking into account the special
status of subjects of criminal responsibility, which excludes the
individualization and differentiation of criminal responsibility and
criminal punishment of military personnel. The author’s position
is supported by an analysis of the opinions of scientists, practical
material, and legislative activities.

Keywords: military criminal legislation, criminal liability of
military personnel, special types of criminal punishment, military
criminal penalties, deprivation of military rank, restriction
on military service, arrest with detention in the guardhouse,
detention in a disciplinary military unit.
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